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D~at’ Ma. Angr~:

The He.althCareFinancingAdministrationw~ r&~ritIyrcnarnedto the Cent~rsfor Medicareai~d
MedicaidServic~(CMS). This is in rvspon:eto tvo letters,daredDe~ember12, 2000, a.nd
~ebrusry16. 2001,t’r~m Le.urie Buck on behalfofyoi..ir Attorney C n.~rui, whichchallod
CMS’s po~i~onregardingNevada’snewannuitypolicy. The State’spMicy ~‘estSpayn~ts froi~i
in annuitythatexceedthemadrnuxnspous8iimpoveriihrncntincomeallowanceasa ~ansferof
assetsfor 1~sthan fair marketvalue. We hadpreviouslyinfo~na1Iysdvi~cdtheSt~it~ that in
p1e~cingsucha limit ori.theamountof incomean annuitycan gencraicfor acomrnunty spvI.2~, the
Staw is effcctively imposingapensityon ~, ~‘ansferto a thirdp~ty(in this c~c1theannuity) fQr
theberie~tofthe spouse,which is in violationof sec~on1917(c)(2)(B)ofthc SocialSecurityAC?
(the Act), Wc.hav~re’~iewedtheargurne~tsc~otain~in yourArtorn~eYGeneral’stwo lettersend
haveconcludedthatN cvad.ahasnotrais~anyar~urnentsth~ would csu~us to alterourprevious
opinionon this rrisxter. Following axe spe~iffzcomments~dr~iin~ therelevantp6lrits raiscdby
Nevada.

Surnrn~vypf4~’~ P~ition

Nevadaarguesthat Lhc spou5altransfe?eX~rnptionpr-~Vis1on.~conta~.n~ifl sectiOflS
1917(v)(2)(B)G)~ (ii) ~tcmnconsistenxboth ‘with theprovisionscontainedin. ~e~tion1924(f),
and with Congr~s’intentin passingtheMe&ic~e CatastrophicCoverageAct (MCCA). Thus,
Nevadaclaires,subsection1917(cYsspo~isa1~anafere~em;tion iWlSiOflS areaupercededunder
section1924(a).and Statc~mayaccordinglyirnpo3eetransferp altypursuantto UeCtJOTL
1924(f)(1)for t~risfcrs r~su1ringin annuitypeyrnet~tsthate~ce~dthecortrmunity spouseresource
,.llowan.cc(CSRA).

We disagree.We believesec~on1924(f)(i) doesnot conflict with sectIon.1917(c)preciselY
becausethereis n.o pcn.ltyfor transfersbetweenspou.se~under ~ubiection19l7(C)(2Xa)~As
such,sectionl~24(f)(l) merely providesaninstitutionalized~pcuaCwith pettnissioi~to do Wh~kthe
orshecanalreadydo without anyconie~yences. lthou8hthishas ledusto concludethat the
refer~iceto section1917(c)(1)in section1924(0(1)is superfluous.,we do not n.~reethat this
res.dinS~nakc.ssubsection1924(0entirelymeaning1c~s,8.5 Nevadi a~strrs In disigreeingwith our
interpreti~on.
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Nevadareliew heavilyon astatecourtopinion,McN~m V. Qhio ~ar~nent~f ~Iuinan
~ 2000Ohio App. LEXIS 3471,in supportof ith bp~sitiomto our in~rprrtario~.. The
McN~m~p cowt‘bclicved Chat living effectto the ~pousaItransferex~tprioi~provisionseon.tained
in sec~ions1917(e)(2)(B)(i) and (ii) wouldnullify section1924(t)in. its entirety. Webelievcthis
view to be incorrect,in pertbecauseotherprovi~ionj within section1924(f)havecontinuingeffect
withoutregardto thereferenceto scetionl917(c)(1)in section1924(0(l).

Section1924(f)pt-mitstransfei~ofr~esour:esfrom theinstitutionaiiz~spouseto thecorrtntunity
spouse.Thc~c~-snsfc~‘would notbe subjectto ~p~lty undersection1917(c),sinc~ethatscction
pen-nitsinte~pou~1~r~fec~ofa.ny amn.oun~.CMS1~rnenu~Jins~uctionsconcerningscction1924
givemeaiifrig to theprovisionby aliowin~ an institutionalizedspousewho be~meM~ica.id
eligible in theirdti~l de rnmn.stionafterin.stitutionaii2at¶onto remaineligible eventhoughhis0?
herresourcese~e~itheresrnu-ccstandard,ii~ thoseexc.cssresourcesarewithin thecorrirnunity
5~OU3C Y~OU?C~allowance.

During thefirst detet-rnir=~ionofeligibility ofan. itutionalizediridividuil with a cornrnwiity
spouse,both spov~es’re~ci~cesarepooled. Tht couple’scombinedrc.sourcesareconsideredin
this initial eligibility dctermina.r.ionandtheStatedcchictsthe communityspouseresource
alowen.ce~omthcpooledresourccsto determinetheinitial esourceeliRibiljty ofthe
institutionalizedspouse.The5er~i1~ s~pearin section1924(c)(2)(A). Uponredetemin~tThn of’
eligibility, theStatecannot~ol thecouple’sr~ources;anyresource~heldin thenameofthc
institior~aIizedspousewill be countedin determininghis orhereligibility (seesection
I 924(c)(4)).

To live corlten.tto thepovi~ion;ofaecrion1924(t),CMS lntez-pret~theprovisionasprotecting
theinsutut]onah2edSt~s~’~ eligibility to theextentthatheor sheha.sre.sou:rcesshovethe
resouxcestandard,but within the eornmurAryspau.seresourceallowance,until thenextregularly
scheduledrcdet~rninatio’~ofeligibility. This prorectio.~enmble~theinstitutionalizedspouseto
ttnsfcrrescu~c~,or obtainecourtvrd~i- to facilitatesuchatr~nsfvr, or increasethecommunity
spouseresouxcc~Ilowa.nce,without facingan immediateredetezrninationof eligibility.
Othztrwi~e,shouldtheinstitutionali2edspousehaveresourc~abovethecommunity~ou~e
resourceallowancewhichwould rriakc him orherfrieligi~Je.thestatecouldre~et~niiflehisor
hereligibility irnmediuxelywithouthe~ngto wait until then~t megulaxlyscheduled
rdeterminstiomThis is theposition thatscction3262.4ot’ the StateMedic~.id M&nual at~tpt~
to e..rticulate.

Thus, thedei’inition of thecommunityspouseresourceallowince(CSRA) containedIn section
1 924(f)(2)(A) hasme~.ninjmd pttformsa function eveni±asNcvmda iuggests

1section
1924(~)(l)is treatedasanullity. Treatingsection 1 924(IX1Ys ambiguousrff~cc to section
1917(c)(I)asa nullity would haven.e impncton theopcratlonof section1924(f)(2).
notwithstandingtheMeNa~n~covrt’s over-broadconclusionto tbe contrary. Therefore,we
believethat tho ~~~courrs enaly~isandconclusionareerrori~usandth..t the apoU4a]
tr~n.s~&r exemptionprovisionscontainedin sections1917(c)(2)(B)(i)and Cii).nnxstcontixiucto
be given full eff~t.

We also notethat thereis n.o expresspenaltyprovisionin section 1924(f), and by implying one
underthata,~tion, a.s Nevada’s nt~-prrtatioridoes,Ncvada.’~policy ~nflic~ with soction
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1917(c)(4)1whichStates,~aStaterna.yno~providefor anyperiodof ineligibility for an
individual d~eto the~a.nsferofresourc~fcr less~an fair marketvahie exceptin accordanec
with ~ section1917).” (ErnphsAisaupplied). Nevadapointsouttbzt the
exptesslimitntion co~t~inedhi scctioD 1917(c)(4) was cn~ctedconcuzreritwith subsevtion
1924. As such,webelievethatit is doubtfil Con~essimplicitly intcnde4~osupereedesection
1917(c)(4)’e speCi~clanguageby simu1tvico~slyenactingthe~encrallanguagecontainedin
section1

924(a)(l). We think it morelikely thatCori~esswouldhaveexpree~s1y1i~ted in
section1 924{~)(l) thoseprovisionsofsubsection1917 thatit bcl.iev~ wereincon.~ist~twith
(andsuperc~c.dby) subsection1924(as it did.. fc~r exampl~e..for sections1902(a)(17)and
1902(f),if •provlaic~sw*~re in fact inconsistentBecauseCori~sdid not do so,Nevada
m~.ynot crti~ ~. ~1icy th~.t implies a t~nsfeip~alty und~-section.1 924(f)(1) in theform of an
~ withouteffectivelytr~ringsection1911(tz)(4)es anullity.

Moreover,we note tha~neitherNeva~,riot eriy of thelegal authoritiesit cites,h~ coasidered
section1917(c)(4)in their reepectiveanalysesotThow ~ubscctions1917arid 1924 intcre.ctin
light of thegener-els~ipetc~iriglanguagecont~.inedin section 1924(s)(l)~ As discus.s~
above., theM~~acourt’s prirn~.ry, if not ~olc,legalbasisfor its conclusionthatsections
1917(c)(2)(B)(i)and (ii) ~.resupercededby section1924(a)(1)is thecourt’s concernthatto
hold othemw1~ewouldren.dersection1924(i) ~nullity. l-lowever

1theM~an~a~court’S
conclusionwouldhavethccifectof implicitly renderingsectior~1917(c)(4)nufl endvoid
without evendiscussingthis sectionin it~ anslysis,let aloneofferinga soundle~a) b~.sisfor a
ccinclusionth.ar wouldne~tetheclcar inxcrAt Con.,gress ress~Iin s.~tion1917(cX4). Thus,
we do not a~sethatCongT~sintendedto superc~eeithersections1917(c)(2)(B)(i)and(ii),
or section1917(c)(4),andNevadahasnotot~eredanybindingorconviricinglega~eutbority
thatwouldcauseus to bellevcoth~-wise,

We mustalsodisagrecwith Nev~.da’sassertion.thatsection1917(cY6~isfer penalty
previsionntaybe effectively~&~edonto section1924{IX1), becausewe b~e1irvcthat
section19 17(c)andsection1924(0(1)pleinly applyto diff~cnt situations. Section
1917(c)~n~-~Ily o;er~tes&s alimitation on coveragefor cer-t~incnumcratedservices.
Underthis provislorL. a Stareloo~ at anydi.~posalofas~et~far less thin. maxk~tv~h~c thit
took placeduringthe 36 monthE prior to theepplicationf~r medical a~ist.a.nceunderthe
Stateplan. Thefocus oftheStare’seffort is to determinetheappUc&it’a LTUtial eligibility
to havep~ymemnt madefor theenumcrn.medsenices.Section1924(f)(1),by contrut,
contemplatesan-enafcrofr~ourcesto theco~rnunityspouseafter tht dax~oftheinitial
determinationof eii~ibi1ity. Thep~missivecran.afe.r undersection1924{tXl) thervfote
doesnorrerro~ctive1yaffect the iriiti al e?1i~Tbi1itydet~mninAt1or1of the ri.stirctiori.alized
spouse,but insteadappliesto thepost-eligibility distributionofresources.Morcovcr~ the
focuso±~section.1~4(f)(l~is on maintenanceo~thccomrnunItyspou~eAfter the
i~lized spouse’seligibility hu beene~rablished,and~aton ?c-viSitlflg the initial
eli~lbility determination..Neva.da’spolicyof applyingsection1917(cYs~ansferpenalty
~tOVi~jOll 16 ther~forebasedOT~ Sfl C~OflCCUS beliefthatsection1924(f)(1)andsccdon
19 17(c) apply to thesur~eaituatiort. Again.,this is not to saythata.ecticr~1917(c)and
section1924{f)(1) are inconsistent;rather,thetwo provisionssimplyaddresstwo different
situations.
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M e~Ia.iriedabove,Nevida’spolicy rtg~rdingi~ !rtatrnentofa~xiuiti~ is in violation of’aection
1911(c)(2XB)ofthe Act. Accordingly, we request that the Statern~4ify its an.ntiity~licy to
cornpc~Iwith CMS’s policy regardingthis marteT. Pleas.idviu i~, wIthin 30 da.ys,of thw ac~ons
~kvadt ple~isto taketo addre.sathis issue. If you have~nyquestions.pleaseeontactLeeNetzerof
my st&ff, who rriaybernachedat (415) 744-3595.

Sineerely1

• 6~7
A3sociateRe~ona1A dniz~tor

Division ~fN{edic~id

cc: FrariJdeSue~e1~ Nev~aAttorneyG~acrnI (vi~ f~csiiriile: C775)684-1145)
CharlesNarte,Adrninistrator,t)ivisionofHealthCareFInancing~ndPolicy
l..yriettcGrundy,Chief, Eligibility andPa ment~ Branch,NevadaStateWelfareDivision

- J~nettcHills, DeputyAdministrator,NevadaStateWelfare I2ivi&ion


