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ACTION NOTES


NL 00804.180, Paragraph 1272:
Delete the first Notice entirely—from "NOTE" through "Choice (8)". 

Change NOTE: New approved 1272 language. Use for manual notices. 

Insert "trusts," before "certain types of life insurance,".
Background 

On 12/14/99, the President signed into law the Foster Care Independence Act of 1999 (P.L. 106-169). Section 205 of that law contains a provision to count, as a resource for supplemental security income purposes, a trust established by an individual. This provision is effective for trusts established on or after 1/1/00. 

This transmittal obsoletes EM-99143, dated 12/27/99, and EM-00067, dated 5/26/00. 


Explanation of Manual Changes 


SI 01120.200 Trusts Established Prior to 1/1/00, Trusts Established by Third Parties and Trusts Not Subject to Section 1613(e) of the Social Security Act 

This section has been retitled to reflect the new limited scope of this section. Instructions have been added to explain the trusts to which these instructions now apply. 

SI 01120.201 Trusts Established by an Individual on or after 1/1/00 

This new section provides background and policy guidance for evaluating trusts subject to the provisions of P.L. 106-169. 

SI 01120.202 Development and Documentation of Trusts 

Established on or after 1/1/00 

This new section provides instructions for the development and documentation of trusts established by individuals on or after 1/1/00. 

SI 01120.203 Exceptions to Counting Trusts Established on or after 1/1/00 

This new section provides both policy and development instructions for exceptions to the general trust rules in SI 01120.201. It includes instruction for development of Medicaid trust exceptions and the undue hardship exception. This section contains a prospective policy change from the instructions issued in EM-00067 and requires redevelopment of revocable trusts not counted under those instructions. 

SI 01120.204 Notices for Trusts Established on or after 1/1/00 

This new section contains notice language for processing SSI cases when an individual establishes a trust on or after 1/1/00. 


PROPERTY THAT MAY OR MAY NOT BE A RESOURCE 
01120.200 Trusts Established Prior to 1/1/00, Trusts Established by Third Parties and Trusts Not Subject to Section 1613(e) of the Social Security Act 
A. INTRODUCTION 
1. General 
A trust is a legal arrangement involving property and ownership interests. Property held in a trust may or may not be considered a resource for SSI purposes. The general rules concerning resources apply to evaluating the resource status of property held in a trust. 
2. Applicability of this Section 
Generally, this section applies to trusts not subject to the statutory trust provisions in section 1613(e) of the Social Security Act, instructions for which are found in SI 01120.201 – SI 01120.204. Use the instructions in this section to evaluate the following types of trusts: 
a. Trusts Established prior to 1/1/00 
Trusts established before 1/1/00 that contain assets of the individual, any of which were transferred before 1/1/00. If the trust was established prior to 1/1/00, but no assets of the individual were transferred to the trust prior to 1/1/00, see SI 01120.201. 
b. Trusts Established by Third Parties 
Trusts established before 1/1/00 that contain assets of third parties. 
Trusts established on or after 1/1/00 that contain only assets of third parties or the portion of a commingled trust attributable to assets of third parties. (Trusts established on or after 1/1/00 that contain assets of a supplemental security income (SSI) claimant or recipient or the portion of a commingled trust attributable to assets of an SSI claimant or recipient must be evaluated under SI 01120.201 - SI 01120.204.) 
c. Other Trusts Not Subject to Section 1613(e) of the Social Security Act 
Trusts established on or after 1/1/00 to which the instructions in SI 01120.201–SI 01120.204 do not apply. (The instructions in those sections will refer you back to this section where applicable.) 
3. Case Processing Alert 
Trusts are often complex legal arrangements involving State law and legal principles that a claims representative (CR) may not be able to apply without legal counsel. Therefore, the following instructions may only be sufficient for you to recognize that an issue is present that should be referred to your regional office (RO) for possible referral to the Regional Chief Counsel. When in doubt, discuss the issue with the RO staff. Many issues can be resolved by phone. 
B. DEFINITIONS 
1. Trust 
A trust is a property interest whereby property is held by an individual or entity (such as a bank) called the trustee, subject to a fiduciary duty to use the property for the benefit of another (the beneficiary). 
2. Grantor 
A grantor (also called a settlor or trustor) is the individual who provides the trust principal (or corpus). The grantor must be the owner or have legal right to the property or be otherwise qualified to transfer it. Therefore, an individual may be a grantor if an agent, or other individual legally empowered to act on his/her behalf (e.g., a legal guardian, representative payee for title II/XVI benefits, person acting under a power of attorney, or conservator), establishes the trust with funds or property that belong to the individual. The individual funding the trust is the grantor, even in situations where the trust agreement shows a person legally empowered to act on the individual's behalf as the grantor. Where more than one person provides property to the trust, there may be multiple grantors. The terms grantor, trustor, and settlor may be used interchangeably. 
3. Trustee 
A trustee is a person or entity who holds legal title to property for the use or benefit of another. In most instances, the trustee has no legal right to revoke the trust or use the property for his/her own benefit. 
4. Trust Beneficiary 
A trust beneficiary is a person for whose benefit a trust exists. A beneficiary does not hold legal title to trust property but does have an equitable ownership interest in it. As equitable owner, the beneficiary has certain rights that will be enforced by a court because the trust exists for his/her benefit. The beneficiary owns the benefits of the trust while the trustee holds the title and duties. 
5. Trust Principal 
The trust principal is the property placed in trust by the grantor which the trustee holds, subject to the rights of the beneficiary plus any trust earnings paid into the trust and left to accumulate. 
6. Trust Earnings (Income) 
Trust earnings or income are amounts earned by the trust principal. They may take such forms as interest, dividends, royalties, rents, etc. These amounts are unearned income to the person (if any) legally able to use them for personal support and maintenance. 
7. Totten Trust 
A Totten trust, or "bank account trust" is a tentative trust in which a grantor makes himself/herself trustee of his/her own funds for the benefit of another. Typically this is done by an individual depositing funds in a savings account and either titling the account or filing a writing with the bank indicating he/she is trustee of the account for another person. The trustee can revoke a Totten trust at any time. Should the trustee die without revoking the trust, ownership of the money passes to the beneficiary. Totten trusts are valid in most jurisdictions, but other jurisdictions have held them invalid because they are too tentative, i.e., they lack formal requirements and do not state a trust intent or purpose. 
8. Grantor Trust 
A grantor trust is a trust in which the grantor of the trust is also the sole beneficiary of the trust. See SI 01120.200B.2. for who may be a grantor. 
9. Mandatory Trust 
A mandatory trust is a trust which requires the trustee to pay trust earnings or principal to or for the benefit of the beneficiary at certain times. The trust may require disbursement of a specified percentage or dollar amount of the trust earnings or may obligate the trustee to spend income and principal, as necessary, to provide a specified standard of care. The trustee has no discretion as to the amount of the payment or to whom it will be distributed. 
10. Discretionary Trust 
A discretionary trust is a trust in which the trustee has full discretion as to the time, purpose and amount of all distributions. The trustee may pay to or for the benefit of the beneficiary, all or none of the trust as he/she considers appropriate. The beneficiary has no control over the trust. 
11. Medicaid Trust or Medicaid Qualifying Trust 
See SI 01730.048 for a definition of a Medicaid qualifying trust. See SI 01120.200H. for additional guidance on these trusts. 
12. Residual Beneficiary 
A residual beneficiary (also referred to as a contingent beneficiary) is not a current beneficiary of a trust, but will receive the residual benefit of the trust contingent upon the occurrence of a specific event, e.g., the death of the primary beneficiary. 
13. Supplemental Needs Trust 
A supplemental needs trust is a type of trust that limits the trustee's discretion as to the purpose of the distributions. This type of trust typically contains language that distributions should supplement, but not supplant, sources of income including SSI or other government benefits. 
14. Inter Vivos Trust 
An inter vivos trust is a trust established during the lifetime of the grantor. It may also be called a living trust. 
15. Testamentary Trust 
A testamentary trust is a trust established by a will and effective at the time of the testator's death. 
16. Spendthrift Clause or Spendthrift Trust 
A spendthrift clause or trust prohibits anticipatory transfer of the beneficiary's interest in the trust income or principal as well as making the trust not reachable by creditors. This means that the beneficiary's creditors must wait until money is paid from the trust to the beneficiary before they can attempt to claim it to satisfy debts. It also means that, for example, if the beneficiary is entitled to $100 a month from the trust, the beneficiary cannot sell his/her right to receive the monthly payments to a third party for a lump sum. This would make this right not countable as a resource. Spendthrift clauses are not recognized in all States. Additionally, States that allow spendthrift trusts generally do not allow a grantor to establish a spendthrift trust for his/her own benefit, i.e., as a beneficiary. 
17. Third-Party Trust 
A third-party trust is a trust established by someone other than the beneficiary as grantor. For example, a third-party trust may be established by a grandparent for a grandchild. Be alert for situations where a trust is allegedly established by a third party, but in reality is created with the beneficiary's property. 
18. Fiduciary Duty 
Fiduciary duty is the obligation of the trustee in dealing with the trust property and income. The trustee holds the property solely for the benefit of the beneficiary with due care. The trustee owes duties of good faith and loyalty to exercise reasonable care and skill, to preserve the trust property and make it productive and to account for it. Because the trustee is a fiduciary does not mean that he/she is an agent of the beneficiary. 
C. POLICY - ACCOUNTS THAT MAY OR MAY NOT BE TRUSTS 
1. Accounts That Are Not Trusts 
The following accounts and instruments are similar to trusts and may be titled as trusts, but should generally not be developed under these instructions for SSI purposes: 
a. Conservatorship Accounts 
These accounts, established by a court, are usually administered by a court-appointed conservator for the benefit of an individual. They differ from a trust in that the "beneficiary" retains ownership of all of the assets, although in some cases they may not be available for support and maintenance. (See SI 01140.215 for instructions pertaining to conservatorship accounts.) 
b. Patient Trust Accounts 
Many nursing homes, institutions and government social services agencies maintain so called "patient trust accounts" for individuals to provide them with toiletries, cigarettes, candy and sundries. Although titled trust accounts, these are agency accounts. The individual owns the money in the account, which the institution is merely holding for him/her and making disbursements on his/her behalf as necessary. (See SI 01120.020, SI 00810.120 and GN 00603.020 for information on transactions involving agents.) 
2. "In Trust For" Financial Accounts 
These accounts may or may not be trusts depending on the circumstances in the individual case. Examples of the most common situations follow: 
a. Representative Payee Accounts 
One of the most common types of "in trust for" accounts are representative payee accounts. These accounts are not trusts, but improperly titled accounts and are misleading as to the actual owner of the funds. If a representative payee deposits current or conserved benefits in an account, the account must be titled to reflect the beneficiary's ownership interest. (See SI 01120.020 and SI 00810.120 for instructions pertaining to agency accounts. See GN 00603.010 for instructions pertaining to titling of accounts established by representative payees.) 
b. Totten Trusts 
An "in trust for" financial institution account may be a Totten trust if an individual deposits his/her own funds in an account and holds the account as owner for the benefit of another individual(s). 
D. POLICY - TRUSTS AS RESOURCES 
1. Trusts Which Are Resources 
a. General 
If an individual (claimant, recipient, or deemor) has legal authority to revoke the trust and then use the funds to meet his food, clothing or shelter needs, or if the individual can direct the use of the trust principal for his/her support and maintenance under the terms of the trust, the trust principal is a resource for SSI purposes. 
Additionally, if the trust provides for mandatory disbursements to the beneficiary and the beneficiary is not prohibited from anticipating, assigning or selling the right to future payments, the current value of these payments may be a resource to the beneficiary. For example, if the trust provides for payment of $100 per month to the beneficiary for spending money, absent a prohibition to the contrary, the beneficiary may be able to sell the right to future payments for a lump-sum settlement. 
b. Authority to Revoke Trust or Use Assets 
Grantor 
In some cases, the authority to revoke a trust is held by the grantor. Even if the power to revoke a trust is not specifically retained, a trust may be revocable in certain situations. (See SI 01120.200B.8. and SI 01120.200D.3. for information on grantor trusts.) Additionally, State law may contain presumptions as to the revocability of trusts. If the trust principal reverts to the grantor upon revocation and can be used for support and maintenance, then the principal is a resource to the grantor. 
Beneficiary 
A beneficiary generally does not have the power to revoke a trust. However, the trust may be a resource to the beneficiary, in the rare instance, where he/she has the authority under the trust to direct the use of the trust principal. (The authority to control the trust principal may be either specific trust provisions allowing the beneficiary to act on his/her own or by ordering actions by the trustee.) In such a case, the beneficiary's equitable ownership in the trust principal and his/her ability to use it for support and maintenance means it is a resource. 
The beneficiary's right to mandatory periodic payments may be a resource equal to the present value of the anticipated string of payments unless a spendthrift clause or other language prohibits anticipation of payments. 
While a trustee may have discretion to use the trust principal for the benefit of the beneficiary, the trustee should be considered a third party and not an agent of the beneficiary, i.e., the actions of the trustee are not the actions of the beneficiary, unless the trust specifically so provides. 
Trustee 
Occasionally, a trustee may have the legal authority to revoke a trust. However, the trust is not a resource to the trustee unless he/she becomes the owner of the trust principal upon revocation. The trustee should be considered a third party. Although the trustee has access to the principal for the benefit of the beneficiary, this does not mean that the principal is the trustee's resource. If the trustee has the legal authority to withdraw and use the trust principal for his/her own support and maintenance, the principal is the trustee's resource for SSI purposes in the amount that can be used. 
Totten trust 
The creator of a Totten trust has the authority to revoke the financial account trust at any time. Therefore, the funds in the account are his/her resource. 
2. Trusts Which Are Not Resources 
If an individual does not have the legal authority to revoke the trust or direct the use of the trust assets for his/her own support and maintenance, the trust principal is not the individual's resource for SSI purposes. 
The revocability of a trust and the ability to direct the use of the trust principal depends on the terms of the trust agreement and/or on State law. If a trust is irrevocable by its terms and under State law and cannot be used by an individual for support and maintenance, it is not a resource. 
3. Revocability of Grantor Trusts 
Most States follow the general principle of trust law that if a grantor is also the sole beneficiary of a trust, the trust is revocable regardless of language in the trust to the contrary. 
Most States recognize the irrevocability of a grantor trust if there is a named "residual beneficiary" in the trust document who would, for example, receive the principal upon the grantor's death or the occurrence of some specific event. 
NOTE: The policies regarding grantor trusts may or may not apply in your particular State. 
E. POLICY - DISBURSEMENTS FROM TRUSTS 
1. Trust Principal Is Not a Resource 
If the trust principal is not a resource, disbursements from the trust may be income to the SSI recipient beneficiary, depending on the nature of the disbursements. Regular rules to determine when income is available apply. 
a. Disbursements Which Are Income 
Cash paid directly from the trust to the individual is unearned income. 
b. Disbursements Which Result in Receipt of In-kind Support and Maintenance 
Food, clothing or shelter received as a result of disbursements from the trust by the trustee to a third party are income in the form of in-kind support and maintenance and are valued under the presumed maximum value (PMV) rule. (See SI 00835.300 for instructions pertaining to the PMV rule. See SI 01120.200F. for rules pertaining to a home.) 
c. Disbursements Which Are Not Income 
Disbursements from the trust by the trustee to a third party that result in the individual receiving items that are not food, clothing or shelter are not income. For example, if trust funds are paid to a provider of medical services for care rendered to the individual, the disbursements are not income for SSI purposes. 
2. Trust Principal Is a Resource 
If the trust principal is a resource to the individual, disbursements from the trust principal received by the individual are not income, but conversion of a resource. (However, trust earnings, e.g., interest, are income. See SI 01110.100 for instructions pertaining to conversion of resources from one form to another and SI 01120.200G.2. for treatment of income when the trust principal is a resource.) 
F. POLICY - HOME OWNERSHIP/PURCHASE OF A HOME BY A TRUST 
1. Home as a Resource 
If the trustee of a trust which is not a resource for SSI purposes purchases and holds title to a house as a home for the beneficiary, the house would not be a resource to the beneficiary. It would also not be a resource if the beneficiary moved from the house. The trust holds legal title to the house, therefore, the eligible individual would be considered to be living in his/her own home based on having an "equitable ownership under a trust." 
If the trust is a resource to the individual, the home is subject to exclusion under SI 01130.100. 
2. Rent-Free Shelter 
An eligible individual does not receive in-kind support and maintenance (ISM) in the form of rent-free shelter while living in a home in which he/she has an ownership interest. Accordingly, an individual with "equitable home ownership under a trust" (see SI 01120.200F.1.) does not receive rent-free shelter. Also, because we consider such an individual to have an ownership interest, payment of rent by the beneficiary to the trust has no effect on the SSI payment. 
3. Receipt of Income from a Home Purchase 
Since the purchase of a home by a trust for the beneficiary establishes an equitable ownership interest for the beneficiary of the trust, the purchase results in the receipt of shelter in the month of purchase that is income in the form of ISM. (See SI 00835.400.) This ISM is valued at no more than the presumed maximum value (PMV). 
Even though the beneficiary has an ownership interest in the home and, if living in the home, does not receive ISM in the form of rent-free shelter, purchase of the home or payment of the monthly mortgage by the trust is a disbursement from the trust to a third party that results in the receipt of ISM in the form of shelter. (See SI 01120.200E.1.b.) 
a. Outright Purchase of a Home 
If the trust, which is not a resource, purchases the home outright and the individual lives in the home in the month of purchase, the home would be income in the form of ISM and would reduce the individual's payment no more than the PMV in the month of purchase only, regardless of the value of the home. (See SI 01120.200E.1.b.) 
b. Purchase by Mortgage or Similar Agreement 
If the trust, which is not a resource, purchases the home with a mortgage and the individual lives in the home in the month of purchase, the home would be ISM in the month of purchase. Each of the subsequent monthly mortgage payments would result in the receipt of income in the form of ISM to the beneficiary living in the house, each valued at no more than the PMV. (See SI 01120.200E.1.b.) 
c. Additional Household Expenses 
If the trust pays for other shelter or household operating expenses, these payments would be income in the form of ISM in the month payment is made. (See SI 00835.350.) Countable shelter expenses are listed at SI 00835.465D. 
If the trust pays for improvements or renovations to the home, e.g., renovations to the bathroom to make it handicapped accessible or installation of a wheelchair ramp or assistance devices, etc., the individual does not receive income. Disbursements from the trust for improvements increase the value of the resource and, unlike household operating expenses, do not provide ISM. (See SI 01120.200E.1.c.) 
G. POLICY - EARNINGS/ADDITIONS TO TRUSTS 
1. Trust Principal Is Not a Resource 
a. Trust Earnings 
Trust earnings are not income to the trustee or grantor unless designated as belonging to the trustee or grantor under the terms of the trust; e.g., as fees payable to the trustee or interest payable to the grantor. 
Trust earnings are not income to the SSI claimant or recipient who is a trust beneficiary unless the trust directs, or the trustee makes, payment to the beneficiary. 
b. Additions to Principal 
Additions to trust principal made directly to the trust are not income to the grantor, trustee or beneficiary. Exceptions to this rule are listed in SI 01120.200G.1.c. and SI 01120.200G.1.d. 
c. Exceptions 
Certain payments are non-assignable by law and, therefore, are income to the individual entitled to receive the payment under regular income rules. They may not be paid directly into a trust, but individuals may attempt to structure trusts so that it appears that they are so paid. Non-assignable payments include: 
Temporary Assistance to Needy Families (TANF)/Aid to Families with Dependent Children (AFDC); 
Railroad Retirement Board-administered pensions; 
Veterans pensions and assistance; 
Federal employee retirement payments (CSRS, FERS) administered by the Office of Personnel Management; 
Social Security title II and SSI payments; and 
Private pensions under the Employee Retirement Income Security Act (ERISA) (29 U.S.C.A. section 1056(d)). 
d. Assignment of Income 
A legally assignable payment (see SI 01120.200G.1.c. for what is not assignable), that is assigned to a trust, is income for SSI purposes unless the assignment is irrevocable. If the assignment is revocable, the payment is income to the individual legally entitled to receive it. 
2. Trust Principal Is a Resource 
a. Trust Earnings 
Trust earnings are income to the individual for whom trust principal is a resource, unless the terms of the trust make the earnings the property of another. (See SI 00810.030 for when income is counted.) 
b. Additions to Principal 
Additions to principal may be income or conversion of a resource, depending on the source of the funds. If funds from a third party are deposited into the trust, the funds are income to the individual. If funds are transferred from an account owned by the individual to the trust, the funds are not income, but conversion of a resource from one account to another. 
H. POLICY - MEDICAID TRUSTS AND MEDICAID QUALIFYING TRUSTS 
1. Medicaid Trusts 
a. General 
Medicaid trusts are trusts established by an individual on or after 8/11/93, that are made up, in whole or in part, of assets (income and/or resources) of that individual. These trusts are created by a means other than a will. A trust is considered established by an individual if it was established by: 
the individual; 
the individual's spouse; or 
a person, including a court or administrative body with legal authority to act for the individual or spouse or who acts at the direction or request of the individual or spouse. 
Medicaid trusts may contain terms such as "OBRA 1993 pay-back trust," "trust established in accordance with 42 USC 1396" or may be mislabeled as an "MQT." The Medicaid trust law affects the individual's eligibility for Medicaid only, and has no effect on the SSI income and resource determination. 
See SI 01730.048 for additional information and procedures for coding and referring these trusts to the State Medicaid agencies. 
b. State Reimbursement Provisions 
Medicaid trusts generally have a payback provision stating that upon termination of the trust, or the death of the beneficiary, the State Medicaid agency will be reimbursed for medical assistance paid on behalf of the individual. According to the law in most States, the State is not considered a residual or contingent beneficiary, but is a creditor and the reimbursement is payment of a debt. This law may or may not apply in your State so consult your regional instructions or regional office. 
2. Medicaid Qualifying Trusts (MQT) 
An MQT is a trust or similar legal device established, other than by a will, under which the grantor (or spouse) may be the beneficiary of all or part of the payments from the trust. The amount from the MQT considered available as a resource to the individual for Medicaid purposes is the maximum amount of payments that may be distributed under the terms of the trust to the individual by the trustee. This Medicaid-only provision has no effect on the income and resource determination for SSI purposes. 
NOTE: An MQT must have been established prior to 10/1/93, when section 1902(k) of the Social Security Act was repealed. 
I. POLICY - REPRESENTATIVE PAYEES AND TRUSTS 
If a trust was established by a representative payee with underpayment or conserved funds, see GN 00600.000 ff. concerning use and conservation of benefits by a representative payee and GN 00604.010 ff. concerning when misuse of benefits by a representative payee may occur. 
Also, if a trust was established with a Zebley v. Sullivan underpayment, see SI 02008.011E. and SI 02008.011H. concerning notices Zebley recipients received concerning establishing trusts with Zebley underpayments. 
J. PROCEDURE - DEVELOPMENT AND DOCUMENTATION 
1. Written Trust 
a. Review the Trust Document 
Obtain a copy of the trust document and related documents and, if possible, review it to determine whether the: 
individual (claimant, recipient or deemor) is grantor, trustee, or beneficiary; 
trust is revocable and, if so, whether the individual has authority to revoke the trust and to use the principal for his/her own support and maintenance; 
individual has unrestricted access to the trust principal; 
trust provides for payments to the individual or on his/her behalf; 
trust principal generates income (earnings) and, if so, whether the individual has the right to any of that income; 
trust contains a spendthrift clause that prohibits anticipation of any trust payments; and 
trust is receiving payments from another source. 
b. Consult Regional Instructions 
Consult any regional instructions which pertain to trusts to see if there are State laws governing revocability or irrevocability, State laws governing grantor trusts or other State law issues to consider. 
c. Referral to Regional Office 
If there are any unresolved issues that prevent you from determining the resource status of the trust, or there are issues for which you believe you need a legal opinion, follow your regional instructions or consult with your RO program staff. Many issues can be resolved over the phone. If necessary, they will tell you to refer the document with any relevant information or statements to your Assistant Regional Commissioner, Management and Operations Support (ARC, MOS) for possible referral to the Regional Chief Counsel. 
NOTE: When referring a trust to the RO, make sure to include all documentation and identify the applicant/recipient, source of funds/assets and relevant relationships of others named in the trust. 
2. Oral Trusts 
a. State Recognizes as Binding 
If the State in question recognizes oral trusts as binding (see regional instructions): 
record all relevant information; 
obtain from all parties signed statements describing the arrangement; and 
unless regional instructions specify otherwise, refer the case, through the ARC, MOS, to the Regional Chief Counsel. 
b. State Does Not Recognize as Binding 
If the State does not recognize oral trusts as binding (see regional instructions), see SI 01120.020 if an agency relationship is involved. 
3. Determining the Nature and Value of Trust Property (Written or Oral Trust) 
Apply the policies in SI 01120.200D. and in any regional instructions to determine whether the trust is a resource. 
NOTE: When you are unsure about any relevant issue, do not make a determination, but discuss the case with the RO programs staff. They will refer the case to the Regional Chief Counsel, if necessary. 
When trust principal is a resource and its value is material to eligibility, determine the nature of the principal and establish its value by: 
contacting the holder of the funds, if cash; or 
developing as required under the applicable POMS section for the specific type(s) of property, if the trust principal is not cash. 
4. Documentation 
Record all information used in determining whether the trust is a resource or creates income. Record your conclusions on the appropriate MSSICS screens, or an SSA-5002 (Report of Contact) or SSA-553 (Special Determination). Also include in the file: 
a copy of the trust document, if any; 
copies of any signed agreements between organizations making payments to the individual and the individual legally entitled to such payments, if the payments have been assigned to the trust; 
records of payments from the trust, as necessary; and 
any other pertinent documents. 
5. Medicaid Trust/Medicaid Qualifying Trust Determination 
Consult SI 01730.048 regarding Medicaid trusts and MQTS and the procedure to follow. 
6. Systems Input 
Make the appropriate entries to the MSSICS ROTH (other resources) screen. (See MSOM 125-A.) You may also make a CG field entry (RE06 or RE07) per SM 01301.820. 
7. Posteligibility Change in Resource Status 
If a trust was previously determined not to be a resource, but because of policy clarifications you now determine that it is a resource (or vice versa), reopen the prior determination subject to the rules of administrative finality. (See the overpayment waiver rules in SI 02260.001 ff.) 
K. PROCEDURE - DISCUSSING SSI TRUST POLICY WITH THE PUBLIC 
1. What to Discuss 
When you discuss SSI trust policy with a member of the public, consider the following points in your discussion, as applicable: 
a. Do not advise a claimant, recipient, representative payee, or legal guardian on how to invest funds or hold property in trust. Remember that you cannot provide the kind of financial guidance that attorneys, accountants, and financial advisors are usually able to provide. Do not attempt to provide legal advice. 

Never recommend to an individual that he/she set up a trust or suggest that you think a trust would be beneficial to him/her. Be aware that by not knowing all of the legal implications of such an action, you could endanger their eligibility for other programs or benefits (e.g., Medicaid). 
Be aware that a trust allowing eligibility for SSI does not mean that the trust will allow eligibility for Medicaid. Suggest that the individual check with the State Medicaid office. 
b. Explain how trusts affect SSI eligibility and payment amount, in general terms or in terms specific to a particular trust arrangement. In the latter case, examine the trust document or a draft of the proposed trust provisions, as necessary. 
c. Remember that an individual's ability to access and use the trust principal depends on the terms of the trust document and on State law. Since State laws in this area may be complex, discuss the individual's documents with your Regional Office if you are unable to make a determination. 
2. Use "SSI Spotlight" on Trusts 
Consider giving the individual a copy of the "SSI Spotlight" on trusts. (See SI 00601.061C. for a copy of the Spotlight.) 
L. EXAMPLES 
The following examples are illustrative of situations that you may encounter. You should not rely solely on the analysis given in the examples in making determinations in a specific case as laws may vary from State to State and the language of individual trust documents may provide different results from those given in the example. You can refer to regional instructions, if any, and to your Regional Office, as necessary. Also you should be aware of the implications the trust may have for Medicaid eligibility. SI 01730.048 contains instructions on trusts and Medicaid. 
1. Trust Principal Is a Resource 
a. Situation 
The claimant is the beneficiary of a trust established on her behalf by her mother, who is her legal guardian. The money used to establish the trust was inherited by the claimant from her grandmother. The mother is also the trustee. The trust document clearly indicates that the trust may be revoked at any time by the grantor. 
b. Analysis 
Since the grantor may revoke the trust at any time, the trust is a resource to the grantor. In this situation, the child is the grantor (see SI 01120.200B.2.) and the trust is her resource. This is the case because the actions of the mother, as her legal guardian, are as an agent for the child. 
2. Trust Principal Is Not a Resource 
a. Example 1 
Situation 
The SSI recipient is the beneficiary of an irrevocable trust created by her deceased parents. Her brother is the trustee. The terms of the trust give the brother full discretionary power to withdraw funds for his sister's educational expenses. The trustee uses these funds to pay the recipient's tuition and room and board at a boarding school. The trust document also specifies that $25 of monthly interest income be paid into a separate account that designates the recipient as owner. She has the right to use these funds in any way she wishes. The trust also contains a spendthrift clause that prohibits the beneficiary from transferring her interest in the trust payments prior to receipt. 
Analysis 
Since the recipient, as beneficiary, has no authority to revoke the trust or access the principal directly, the trust principal is not her resource. While trust disbursements on a beneficiary's behalf may be income, the disbursements for tuition are not income since they do not provide food, clothing, or shelter in any form. However, the trust disbursements for room and board are in-kind support and maintenance valued under the PMV rule. The $25 deposits of trust earnings into the recipient's personal account are income when the deposit is made and are resources to the extent retained into the following month. The beneficiary's right to the stream of $25 monthly payments is not a resource because she cannot sell or assign them prior to receiving them because of the spendthrift clause. (See SI 01120.200B.16. for a definition of spendthrift clauses.) 
b. Example 2 
Situation 
The claimant is a minor and the beneficiary of an irrevocable trust established with the child's annuity payment by his father, who is his payee. The father is also the trustee and the claimant's brothers and sisters will become the trust beneficiaries in the event of the claimant's death. In the State where the claimant lives, the grantor can revoke the trust if he is also the sole beneficiary. The brothers and sisters are "residual beneficiaries" who become the beneficiaries upon the prior beneficiary's death or occurrence of another event. 
Analysis 
The trust principal is not a resource to the claimant. Under the general rule in SI 01120.200D.2., the trust document provides that the trust is irrevocable. Although the claimant can be considered the grantor of the trust (because the actions of the father as payee are as an agent of the claimant), the trust is not revocable under the rule for grantor trusts in SI 01120.200D.3. because the claimant is not the sole beneficiary. 
3. Principal Held in a Grantor Trust Is a Resource 
a. Situation 
The trust beneficiary, a 17-year-old SSI recipient, received a $125,000 judgment as the result of a car accident that left him disabled. His mother, as his legal guardian, placed the money in an irrevocable trust for the sole benefit of the recipient with the recipient's sister as trustee. The trustee has absolute discretion as to how the trust funds are to be spent and the trust has a prohibition against the trustee spending an amount of funds that would make the recipient ineligible for Federal or State assistance payments. The State where the recipient lives recognizes the principle of law that if an individual is both the grantor of a trust and the sole beneficiary, the trust is revocable, regardless of language in the trust to the contrary. 
b. Analysis 
Since the recipient's mother, as his legal guardian, established the trust with funds that belonged to the recipient, her actions are imputed to the recipient. Therefore, he is considered the grantor of the trust. Since he is also the sole beneficiary of the trust, the trust is revocable and is the recipient's resource, regardless of the language in the trust document. The recipient is ineligible due to excess resources. 
4. Trust Requires Legal Review 
a. Example 1 
Situation 
The SSI claimant is the beneficiary of a revocable trust established by her father for her future care. Her father is her legal guardian. The claimant, as trust beneficiary, has no authority to revoke the trust. The CR reviews the trust document to see if the claimant, through her legal guardian, has unrestricted access to the trust principal, whether the trust provides for payments on her behalf or whether the trust principal generates income. 
The trust document is very complex and the situation is further complicated by the fact that the claimant's father is grantor, trustee, and her legal guardian. The CR cannot determine whether the trust principal is available to the trust beneficiary through the grantor/trustee. 
Analysis 
Because it is not clear from the trust document whether the father, as legal guardian, "stands in the claimant's shoes" and controls the trust, the CR consults with the RO staff for possible referral through the ARC, MOS, to the Regional Chief Counsel for an opinion. 
b. Example 2 
Situation 
The recipient is the beneficiary of an irrevocable trust. The trust document indicates that the recipient is the sole named beneficiary and also the grantor of the trust. The document also indicates that there are unnamed residual beneficiaries, the recipient's "heirs." 
Analysis 
The adjudicator consults regional instructions on State law pertaining to grantor trusts. According to those instructions, a grantor trust may be a resource to the recipient, but the State law is unclear about the effect of the unnamed residual beneficiaries. The adjudicator consults with the RO staff for possible referral through the ARC, MOS, to the Regional Chief Counsel. 
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01120.201 Trusts Established by an Individual on or after 1/1/00 
CITATIONS: Social Security Act as amended in 1999, Section 1613(e); 42 U.S.C. 1382b; P.L. 106-169, Section 205 
A. BACKGROUND 
1. Legislative Enactment 
On 12/14/99, the President signed into law the Foster Care Independence Act of 1999 (P.L. 106-169). Section 205 of this law provides, generally, that trusts established with the assets of an individual (or spouse) will be considered a resource for supplemental security income (SSI) eligibility purposes. It also addresses when earnings or additions to trusts will be considered income. The legislation also provides exceptions to the general rule of counting trusts as resources and income (see SI 01120.203). These provisions are effective for trusts established on or after 1/1/00. 
See SI 01120.200 for trusts established prior to 1/1/00, trusts established with the assets of third parties, and revocable trusts that meet an exception to the statutory provisions of Section 1613(e) but meet the definition of a resource in SI 01110.100B.1. 
2. Case Processing Alert 
Trusts are often complex legal arrangements involving State law and legal principles that a claims representative may not be able to apply without legal counsel. Therefore, the following instructions may only be sufficient for you to recognize that an issue is present that should be referred to your regional office (RO) for possible referral to the Regional Chief Counsel. When in doubt, discuss the issue with the RO staff. Many issues can be resolved by phone. 
B. DEFINITIONS 
1. Corpus or Principal 
The corpus or principal of the trust is all property and other interests held by the trust, including accumulated earnings and any other additions, such as new deposits, to the trust after its establishment. However, earnings or additions are not included in the corpus in the month they are credited or otherwise transferred to the trust. 
NOTE: Earnings or additions are not included in the corpus in the month that they are credited or transferred into the trust because they are considered under income counting rules in that month. 
2. Asset 
For purposes of this section, an asset is any income or resource of the individual or the individual's spouse including: 
income excluded under section 1612(b) of the Social Security Act (the Act) (See SI 00830.099 and SI 00820.500 for income exclusions that are found in the Act); 
resources excluded under section 1613 of the Act (see SI 01130.050 for resource exclusions that are found in the Act); 
any other payment or property to which the individual or individual's spouse is entitled, but does not receive or have access to because of action by: 
the individual or individual's spouse; 

a person or entity (including a court)) with legal authority to act in place of, or on behalf of, the individual or spouse; or 
a person or entity (including a court) acting at the direction of, or on the request of, the individual or spouse. 

3. Trust Income 
For purposes of this section, trust income includes any earnings of, and additions to, a trust established by an individual: 
of which the individual is a beneficiary; 
to which the new trust provisions apply; and 
in the case of an irrevocable trust, if any circumstances exist under which payment from the earnings or additions could be made to or for the benefit of the individual. 
4. Spouse 
For purpose of this section, the individual's spouse is the individual we consider to be the spouse for normal SSI purposes. (See SI 00501.150B.) 
5. Legal Instrument or Device Similar to a Trust 
This is a legal instrument, device, or arrangement, which may not be called a trust under State law, but is similar to a trust. That is, it involves: 
a grantor (see SI 01120.200B.2.) or individual who established the arrangement (see SI 01120.201B.7.) 
who transfers property (or whose property is transferred by another) 
to an individual or entity with fiduciary obligations (considered a trustee for purposes of this section). 
The grantor makes the transfer with the intention that it be held, managed or administered by the individual or entity for the benefit of the grantor or others. A legal instrument or device similar to a trust can include (but is not limited to) escrow accounts, investment accounts, conservatorship accounts (SI 01140.215), pension funds, annuities, certain Uniform Transfers to Minors Act (UTMA) accounts and other similar devices managed by an individual or entity with fiduciary obligations. 
6. Trust Established by a Will 
A trust established by a will or a testamentary trust (see SI 01120.200B.15.) is a trust established under the terms of a will and which is only effective upon the individual's death. A trust to which property is transferred during the life of the individual who created the will is not a trust established by a will, even if the will transfers additional property to that trust. 
7. Trust Established by an Individual 
An individual is considered to have established a trust if any assets of the individual (or spouse), regardless of how little, were transferred to a trust other than by a will. 
NOTE: The grantor (see SI 01120.200B.2.) named in the trust document and the individual who established the trust may not be the same for purposes of this provision. The trust may name the individual who physically took action to establish the trust rather than the individual who provided the trust assets as grantor, e.g., a parent, insurance company, or other agent. This distinction is important, especially in developing Medicaid trust exceptions in SI 01120.203. 
8. Foreclosure 
For purposes of this section, foreclosure is the occurrence of an event that bars or prevents access to, or payment from, a trust to an individual now or in the future. 
9. Other Definitions 
For other definitions applicable to this section, see SI 01120.200B. 
C. POLICY--GENERAL 
1. Effective Date 
The trust provisions of P.L. 106-169 apply to certain trusts established on or after 1/1/00. 
The trust provisions of P.L. 106-169 do not apply to trusts established by the individual prior to 1/1/00, regardless of the individual's filing date. Trusts established prior to 1/1/00 are treated under instructions in SI 01120.200. 
A trust established by an individual (see SI 01120.201B.7.) prior to 1/1/00 but added to or augmented on or after 1/1/00 is still considered to be established prior to 1/1/00. (However, additions to such a trust may be considered a transfer of resources, see SI 01150.100 ff.) 
Example 1: Emily Lombardozi, age 67, has a settlement agreement as a result of an automobile accident in 1994 in which she was paralyzed. Under the agreement, she receives a lump-sum payment in March of each year. Since 1995, the payments have been paid into an irrevocable trust. The payments received in 3/00 and following are not considered to be establishment of a trust for purposes of these provisions. They are additions to a trust established prior to 1/1/00 and are evaluated under SI 01120.200. 
Example 2: Same situation as example 1 except that Ms. Lombardozi receives an inheritance of $3,000 that she deposits into the trust. The trust is evaluated under the rules in SI 01120.200, but the deposit of the inheritance is evaluated as a transfer of resources under SI 01150.100 ff. 
The transfer of an individual's property to an existing trust is considered to be the establishment of a trust subject to the provisions of this section if: 
the transfer occurs on or after 1/1/00; and 
the corpus of the trust does not contain property transferred from the individual prior to 1/1/00. 

Example: Robert Gates is a disabled child. His grandmother established an irrevocable $2,000 trust, of which he is the beneficiary, in 12/97. Robert won a lawsuit in 2/00 and the money from the judgment ($50,000) was placed in the trust established by his grandmother. Since Robert transferred all of the money in the trust after 1/1/00, deposit of the judgment funds ($50,000) is considered establishment of a trust on or after 1/1/00 for purposes of these provisions. However, the funds deposited by his grandmother are not subject to these provisions since they are funds of a third party and are subject to evaluation under SI 01120.200. 
These provisions do not apply to trusts established solely with the assets of a third party, either before or after 1/1/00. (See SI 01120.200 for development.) However, if at any point in the future the individual's assets are added to such a trust, the trust then becomes subject to development under SI 01120.201-SI 01120.204. 
2. Applicability 
a. Trusts to Which This Provision Applies 
Except as provided in SI 01120.203A., this section applies to trusts "established by an individual." An individual is considered to have established a trust if any assets of the individual (or spouse) (regardless of how little) were transferred to a trust other than by a will. (See SI 01120.201B.2. for a definition of an asset.) 
b. Examples 
An individual who was the plaintiff in a medical malpractice lawsuit is the beneficiary of a trust. The trust states that the defendant doctor's insurance company established it so the settlement funds were never paid to the plaintiff directly. However, for SSI eligibility purposes, the individual established the trust because the trust contains assets of the individual (see SI 01120.201B.2.) which he/she did not receive because of action on behalf of, in the place of, at the direction of, or on the request of, the individual. 
Likewise, the same result would occur if a court had ordered the settlement to be placed in a trust, even if the individual was a child and whether State law did or did not require the settlement to be placed in a trust for the child. 
c. Individual's Assets Form Only a Part of the Trust 
In the case of an irrevocable trust where the assets of the individual (or the individual's spouse) were transferred along with the assets of another individual(s), these provisions apply to the portion of the trust attributable to the assets of the individual (or spouse). Thus, in determining countable resources in the trust, you must prorate any amounts of resources, based on the proportion of the individual's assets in the trust. 
Example: Jimmy Smith is an adult with cerebral palsy. His grandparents left $75,000 in trust for him in their wills. Recently (after 1/1/00), Mr. Smith won an employment discrimination lawsuit and was awarded a $1,500 judgment which was deposited into the trust established by his grandparents. The $1,500 of Mr. Smith's funds are subject to these provisions and could be a resource if payment could be made to or for Mr. Smith's benefit (see SI 01120.201D.2.). The $75,000 deposited by his grandparents is not subject to these provisions (see SI 01120.200) and is not a resource. 
d. Application of the Trust Provisions 
These provisions apply to trusts without regard to: 
the purpose for which the trust was established; 
whether the trustees have or exercise any discretion under the trust; 
any restrictions on when or whether distributions may be made from the trust; or 
any restrictions on the use of distributions from the trust. 
This means that any trust established by an individual on or after 1/1/00 will be subject to these provisions and may be counted in determining SSI eligibility. No clause or requirement in the trust, no matter how specifically it applies to SSI or other Federal or State program (i.e., exculpatory clause), precludes a trust from being considered under the rules in this section. An exculpatory clause is one that attempts to exempt the trust from the applicability of these rules. For example, an exculpatory clause would be one that states, "Section 1613(e) of the Social Security Act does not apply to this trust." Such a statement has no effect as to whether these rules apply to the trust. 
NOTE: While exculpatory clauses, use clauses, trustee discretion and restrictions on distributions, etc. do not affect a trust's countability, they do have an impact on how the various components are treated. For example, a prohibition in a discretionary irrevocable trust that limits the trustee to distributing no more than $10,000 to an individual has no effect on whether or not the trust is countable, but does affect the amount that is countable. 
3. Income 
For purposes of the SSI program, income includes any earnings or additions to a trust established by an individual: 
of which the individual is a beneficiary; and 
which is a resource under these trust provisions; and 
in the case of an irrevocable trust, if any circumstances exist under which payment from the earnings or additions could be made to or for the benefit of the individual. 
(See SI 01120.201J. for additional income instructions.) 
D. POLICY--TREATMENT OF TRUSTS 
1. Revocable Trusts 
a. General Rule 
In the case of a revocable trust established by the individual, the entire corpus of the trust is a resource to the individual. However, certain exceptions may apply. (See SI 01120.203A.) 
NOTE: The exceptions in SI 01120.203A. only apply to counting a revocable trust under the statutory provisions of section 1613(e) of the Act. A revocable trust that meets the definition of a resource is still countable and must be developed under SI 01120.200. 
b. Relationship to Transfer Penalty 
Any disbursements from a revocable trust that are not made to, or for the benefit of, the individual (SI 01120.201F.1.) are considered a transfer of resources. (See SI 01150.100 ff. for transfer of resource provisions.) 
Example: Willie Jones is a young adult with mental retardation. Mr. Jones had a revocable trust established after 1/1/00. All but $5,000 of funds in the trust had been spent on Mr. Jones' behalf. His mother files for SSI for him and is told that he is not eligible because of the money in the trust. His mother takes $4,500 of the money and makes a down payment on a new car that she says she will use to transport Mr. Jones. However, she registers the car in her own name. Even though his mother will use the car to transport Mr. Jones, the purchase of the car is a transfer of resources since the car does not belong to him. (See SI 01120.201F.1. for policy on purchases for the benefit of the individual and titling of property.) 
2. Irrevocable Trusts 
a. General Rule 
In determining whether an irrevocable trust established by an individual is a resource, we must consider how payments from the trust can be made. If payments from the trust could be made to or for the benefit of the individual or individual's spouse (SI 01120.201F.1.), the portion of the trust from which payment could be made that is attributable to the individual is a resource. However, certain exceptions may apply (see SI 01120.203). 
b. Circumstance under Which Payment Can or Cannot be Made 
In determining whether payments can or cannot be made from a trust to or for the benefit of an individual (SI 01120.201F.1.), take into consideration any restrictions on payments. Restrictions made include use restrictions, exculpatory clauses, or limits on the trustee's discretion included in the trust. However, if a payment can be made to the individual under any circumstance, no matter how unlikely or distant in the future, the general rule in SI 01120.201D.2.a. applies. 
c. Examples 
An irrevocable trust provides that the trustee can disburse $2,000 to, or for the benefit of, the individual out of a $20,000 trust. Only $2,000 is considered to be a resource under SI 01120.201D.2.a. The other $18,000 is considered to be an amount which cannot, under any circumstances, be paid to the individual and may be subject to the transfer of resources rule in SI 01120.201E. and SI 01150.100 ff. 
If a trust contains $50,000 that the trustee can pay to the beneficiary only in the event that he/she needs a heart transplant or on his/her 100th birthday, the entire $50,000 is considered to be a payment which could be made to the individual under some circumstance and is a resource. 
An individual establishes an irrevocable trust with $10,000 of his assets. His parents contribute another $10,000 to the trust. The trust only permits distributions to, or for the benefit of, the individual from the portion of the trust contributed by his parents. The trust is not subject to the rules of this section. The portion of the trust contributed by the individual is subject to evaluation under the transfer of resources rules in SI 01150.100 ff. (see also SI 01120.201E.). The portion of the trust contributed by his parents is subject to evaluation under SI 01120.200. 
3. Types of Payments from the Trust 
a. Payments to an Individual 
Payments are considered to be made to the individual when any amount from the trust, including amounts from the corpus or income produced by the trust, are paid directly to the individual or someone acting on his/her behalf, e.g., guardian or legal representative. 
b. Payments on Behalf of/for the Benefit of an Individual 
See SI 01120.201F.1. Also see SI 01120.201I. for more instructions on disbursements from trusts. 
4. Placing Excluded Resources in a Trust 
If an individual places an excluded resource in a trust and the trust is a countable resource, the resource exclusion can still be applied to that resource. For example, if an individual transfers ownership of his/her excluded home to a trust and the trust is a countable resource, the home is still subject to exclusion under SI 01130.100. (See SI 01120.200F. for a discussion of ownership of a home by a trust and the effect of payment of home expenses by the trust.) 
5. Trust Rules Versus Transfer Rules for Assets in a Trust 
When an individual transfers assets to a trust, he/she generally transfers ownership of the asset to the trustee. In some cases, this could be considered a transfer of resources. In order to avoid both counting a trust as a resource and imposing a transfer of resources penalty for the same transaction, the trust provisions take precedence over the transfer provisions. If there are portions of the trust that cannot be counted as a resource, then the transfer rules may apply to that portion of the trust. 
E. POLICY—RELATIONSHIP TO TRANSFER PENALTY (IRREVOCABLE TRUST) 
1. Trust Established with Individual's Resources 
a. Foreclosure of Payment 
When all or a portion of the corpus of a trust, established by an individual or spouse with the individual's or spouse's resources, cannot be paid to, or for the benefit of, the individual, the portion which cannot be paid is considered a transfer of resources for less than fair market value. 
The date of the transfer is considered to be: 
the date the trust was established; or 
if later, the date on which payment to the individual was foreclosed (i.e., an action was taken which precludes future payments from the trust). 
In determining the value of the transfer, do not subtract the value of any disbursements made after the date determined above. Additions to the foreclosed portion of the trust after the above date may be new transfers that must be developed separately. 
(See SI 01150.100 ff. for instructions related to transfers of resources.) 
b. Payment to or for the Benefit of Another 
When all or a portion of a trust, established by an individual or spouse with the individual's or spouse's resources, is a resource to the individual, if payment is made from the portion of the trust that is a resource to the individual to, or for the benefit of, another, then such a payment is a transfer of resources. 
c. Examples 
Example 1: Millie Russell is an adult SSI recipient. Upon the death of her mother, Ms. Russell receives the proceeds of a life insurance policy in the amount of $30,000. She uses the proceeds to establish an irrevocable trust solely to pay for the college expenses of her younger sister, in accordance with her mother's wishes. Receipt of the insurance proceeds is income to Ms. Russell. Establishment of the trust is a transfer of resources by Ms. Russell since payment to or for her own behalf is foreclosed by terms of the trust. Even though establishing the trust was her mother's wish, she was not legally obligated to do so. Her mother could have established a trust in her will or named the younger sister as beneficiary of the insurance policy. 
Example 2: Same scenario as in Example 1 except that Ms. Russell establishes an irrevocable trust for the benefit of her sister and herself. The trust is a resource to Ms. Russell and makes her ineligible. The trust makes a $5,000 payment to State College on behalf of her sister for tuition. The $5,000 payment is a transfer of resources for Ms. Russell. Although counting the trust as a resource would make her ineligible, if the trust principal was spent down to the point where it would allow resource eligibility, we still have to consider the tuition payments or other payments to or on behalf of her sister made within the 36-month transfer look-back period. (See SI 01150.100 ff. for more information on the transfer penalty.) 
2. Trust Established with Individual's Non-Resource Assets 
a. What Is a Non-Resource Asset? 
A non-resource asset is an asset that meets the definition in SI 01120.201B.2., but that does not meet the definition of a resource (SI 01110.100B.1. and SI 01110.115). 
b. Transfer Penalty 
When all or a portion of the corpus of a trust established by an individual or spouse with the individual's or spouse's non-resource assets is considered to be a resource under the trust provisions of P.L. 106-169, the transfer of resources penalty may apply in the following circumstances: 
If an event occurs which forecloses (see SI 01120.201B.8.) payment from the portion of the trust that is a resource, then such foreclosure is a transfer of resources as of the date that payment was foreclosed. 
If payment is made, from the portion of the trust that is a resource, to or for the benefit of another individual, then such payment is a transfer. 
In determining the value of the transfer, do not subtract the value of any disbursements made after the date of foreclosure. Additions, by the individual, to the foreclosed portion of the trust after the foreclosure date may be new transfers that must be developed separately. 
(See SI 01150.100 ff. for instructions related to transfers of resources.) 
NOTE: If a trust established with the individual's non-resource assets is not a resource to the individual, payments to or for the benefit of another person or foreclosure of payment to the individual is not subject to the transfer of resources penalty because the trust was not a resource. For example, an individual has non-resource assets of $10,000 that she places into an irrevocable trust for the benefit of her daughter. The trust is not a resource to the individual because nothing can be paid to or for her benefit. It is also not a transfer of resources subject to the penalty provision since the trust is not a resource and the trust was established with non-resource assets. Likewise, payments from the trust to or for the benefit of the daughter are not transfers of resources. 
F. POLICY—FOR THE BENEFIT OF/ON BEHALF OF/FOR THE SOLE BENEFIT OF AN INDIVIDUAL 
1. Trust Established for the Benefit of/on Behalf of an Individual 
Consider a trust established for the benefit of an individual if payments of any sort from the corpus or income of the trust are paid to another person or entity so that the individual derives some benefit from the payment. 
Likewise, consider payments to be made on behalf of or to or for the benefit of an individual if payments of any sort from the corpus or income of the trust are paid to another person or entity so that the individual derives some benefit from the payment. 
For example, such payments could include purchase of food, clothing or shelter, or household goods and personal items that count as income. The payments could also include services for medical or personal attendant care that the individual may need which does not count as income. 
NOTE: These payments are evaluated under regular income-counting rules. However, they do not have to meet the definition of income for SSI purposes to be considered to be made on behalf of or to or for the benefit of the individual. 
If funds from a trust that is a resource are used to purchase durable items, e.g., a car or a house, the individual (or the trust) must be shown as the owner of the item in the percentage that the funds represent the value of the item. When there is a deed or titling document, the individual (or trust) must be listed as an owner. Failure to do so may constitute evidence of a transfer of resources. 
2. Trust Established for the Sole Benefit of an Individual 
Consider a trust established for the sole benefit of an individual if the trust benefits no one but that individual, whether at the time the trust is established or at any time for the remainder of the individual's life. However, the trust may provide for reasonable compensation for a trustee(s) to manage the trust, as well as reasonable costs associated with investment, legal or other services rendered on behalf of the individual with regard to the trust. In defining what is reasonable compensation, consider the time and effort involved in providing the services involved, as well as the prevailing rate of compensation for similar services considering the size and complexity of the trust. 
NOTE: This should not routinely be questioned unless compensation is being provided to a family member or the adjudicator has some other reason to question reasonableness of the compensation. 
Do not consider a trust that provides for the trust corpus or income to be paid to or for a beneficiary other than the SSI applicant/recipient to be established for the sole benefit of the individual. However, payments to a third party that result in the receipt of goods or services by the individual are considered for the sole benefit of the individual. The following disbursements or distributions are also permitted: 
reimbursement to the State, after the individual's death, of medical expenses paid on the individual's behalf (see SI 01120.203A.1.f. and SI 01120.203A.2.g.); 
retention of a certain percentage of the funds in a "pooled trust" established by a non profit association in accordance with the trust agreement (see SI 01120.203A.2.); and 
transfer of the remaining trust corpus to a residual trust beneficiary after the individual's death. 
G. POLICY—LEGAL INSTRUMENT OR DEVICE SIMILAR TO A TRUST 
1. What Is a Legal Instrument or Device? 
Consider under trust rules a legal instrument, device, or arrangement, which may not be called a trust under State law, but which is similar to a trust. We will consider such an instrument, device or arrangement as a trust if: 
it involves a grantor (see SI 01120.200B.2.) who transfers property (or whose property is transferred by another); 
the property is transferred to an individual or entity with fiduciary obligations (considered a trustee for purposes of this section); and 
the grantor transfers the assets to be held, managed or administered by the individual or entity for the benefit of the grantor or others. 
However, we will not consider these arrangements under trust rules if they would be counted as resources under regular SSI resource-counting rules. 
2. Examples 
A legal instrument or device similar to a trust can include (but is not limited to): 
escrow accounts; 
investment accounts; 
conservatorship accounts (SI 01140.215); 
pension funds (SI 01120.210); 
annuities; 
certain Uniform Transfers to Minors Act (UTMA) accounts; and 
other similar devices managed by an individual or entity with fiduciary obligations. 
H. POLICY--BURIAL TRUSTS 
It is important to determine whether a burial trust was established with the individual's funds or funds that have been irrevocably paid to the funeral director. Since the trust provisions of P.L. 106-169 apply without regard to the purpose for which the trust was established, burial trusts that may be irrevocable under State law may be countable resources for SSI resource-counting purposes if established with the individual's assets. 
1. Burial Trusts to Which These Provisions Do Not Apply 
These provisions do not apply to a burial trust where: 
an individual irrevocably contracts with a provider of funeral goods and services for a funeral; and 
the individual funds the contract by prepaying for the goods and services; and 
the funeral provider subsequently places the funds in a trust; or 
the individual establishes an irrevocable trust, naming the funeral provider as the beneficiary. 
Such transactions constitute a purchase of goods and services by the individual and establishment of a trust with the funeral provider's funds, not the funds of the individual. 
These arrangements should be evaluated under regular resource rules. Specifically, see the burial contract instructions in SI 01130.420–SI 01130.425. However, if the individual who purchased the funeral was named as the beneficiary of the burial trust established by a funeral director, and thus retains an equitable interest, see the rules applicable to third party trusts in SI 01120.200. 
2. Burial Trusts to Which These Provisions Apply 
The provisions of this section apply to a trust if: 
an individual does not enter into a pre-need funeral contract with a funeral provider, but establishes a burial trust with his/her own assets; or 
an individual enters into an irrevocable funeral contract with a funeral provider, but establishes a revocable trust to fund the contract; or 
an individual enters into a revocable funeral contract with a funeral provider, even if the funeral provider places the money in a trust. 
3. Applicable Exclusions 
If application of this provision results in the counting of a burial trust as a resource, the burial space and burial funds exclusions may apply. 
Burial spaces may be excluded without limit for an individual, spouse and members of the individual's immediate family. (See SI 01130.400 for a definition of burial spaces and applicable policy.) 
Burial funds may be excluded up to $1,500 each for an individual and spouse. (See SI 01130.409-SI 01130.425 for applicable instructions.) 
The undue hardship waiver may also apply (see SI 01120.203C.). 
I. POLICY--DISBURSEMENTS FROM TRUSTS 
1. Trust Principal Is Not a Resource 
If the trust principal (or a portion of the trust principal) is not a resource, disbursements from the trust (or that portion) may be income to the SSI recipient/beneficiary, depending on the nature of the disbursements. Regular rules apply to determine when income is available. 
a. Disbursements Which Are Income 
Cash paid directly from the trust to the individual is unearned income. 
b. Disbursements Which Result in Receipt of In-kind Support and Maintenance 
Food, clothing or shelter received as a result of disbursements from a trust by the trustee to a third party is income in the form of in-kind support and maintenance and is valued under the presumed maximum value (PMV) rule. (See SI 00835.300 for instructions pertaining to the PMV rule. See SI 01120.200F. for rules pertaining to a home.) 
c. Disbursements Which Are Not Income 
Disbursements from the trust by the trustee to a third party that results in the individual receiving items that are not food, clothing or shelter are not income. For example, if the trust funds are paid to a provider of medical services for care rendered to the individual, the disbursements are not income to the SSI recipient. 
2. Trust Principal Is a Resource 
a. Disbursements to or for the Benefit of the Individual 
If the trust principal (or a portion of the trust principal) is a resource to the individual, disbursements from the trust principal (or that portion of the principal) to or for the benefit of the individual are not income, but conversion of a resource. However, trust earnings, e.g., interest, are income. (See SI 01110.100 for instructions pertaining to conversion of resources from one form to another and SI 01120.201J.2. and SI 01120.201J.3. for treatment of earnings/additions when the trust principal is a resource.) 
b. Disbursements Not to or for the Benefit of the Individual 
In the case of a trust established by an individual or spouse, if from the trust, or portion of the trust, that is considered to be a resource: 
a disbursement is made other than to or for the benefit of the individual, such a disbursement is considered to be a transfer of resources (see SI 01150.100 ff.) as of the date of the payment; or 
no disbursement could be made to the individual under any circumstances, foreclosure of payment is considered to be a transfer of resources as of the date of the foreclosure. 
(See SI 01120.201F.1. for a definition of "to or for the benefit of.") 
3. Mixed Trust—Part of Trust Is a Resource and Part Is Not a Resource 
In a situation where part of the trust was established with assets of the individual (or spouse) and part was established with the assets of other individuals, consult the trust document to determine from which portion of the trust disbursements were made. If the trust document does not specify, a statement from the trustee regarding the source of the disbursements will be determinative. If the trustee is unable to provide a statement, presume that disbursements were made first from the portion of the trust established with the funds of other individuals. When that portion is depleted, then presume that disbursements were made from the portion of the trust established with funds of the individual. 
J. POLICY--EARNINGS/ADDITIONS TO TRUSTS 
1. Trust Principal Is Not a Resource 
a. Trust Earnings 
Trust earnings are not income to the SSI claimant or recipient who is a trust beneficiary unless the trust directs, or the trustee makes, payment to the beneficiary. 
Trust earnings are not income to the trustee or grantor unless designated as belonging to the trustee or grantor under the terms of the trust, e.g., as fees payable to the trustee or interest payable to the grantor. 
b. Additions to Principal 
Additions to the trust principal made directly to the trust are not income to the grantor, trustee or beneficiary. Exceptions to this rule are listed in SI 01120.201J.1.c. and SI 01120.201J.1.d. 
c. Exceptions 
Certain payments are not assignable by law and, therefore, are income to the individual entitled to receive the payment under regular income rules. They may not be paid directly into a trust, but individuals may attempt to structure trusts so that it appears that they are so paid. Important examples of non-assignable payments include: 
Temporary Assistance for Needy Families (TANF); 
Railroad Retirement Board-administered pensions; 
Veterans pensions and assistance; 
Federal employee retirement payments (CSRS, FERS) administered by the Office of Personnel Management; 
Social Security title II and SSI payments; 
Private pensions under the Employee Retirement Income Security Act (ERISA)(29 U.S.C.A. section 1056(d)). 
d. Assignment of Income 
A legally assignable payment (see SI 01120.201J.1.c. for what is not assignable), that is assigned to a trust, is income for SSI purposes unless the assignment is irrevocable. If the assignment is revocable, the payment is income to the individual legally entitled to receive it. 
2. Trust Principal Is a Resource--Revocable Trust 
a. Trust Earnings 
Any earnings on a revocable trust are unearned income to the individual if: 
the trust was established by an individual; 
the individual is a beneficiary of the trust; and 
the trust is a resource under this section 
b. Additions to Principal--Revocable Trust 
Any additions to a revocable trust are unearned income to the individual if: the trust was established by an individual, 
the individual is a beneficiary of the trust; and 
the trust is a resource under this section. 
EXCEPTION: If the source of the additions is the individual's resources, the additions are not income but conversion of a resource. 
3. Trust Principal Is a Resource--Irrevocable Trust 
a. Trust Earnings 
Any earnings on an irrevocable trust are unearned income to the individual in the percentage that he/she provided the assets that constitute the corpus of the trust. This is the case if: 
the trust was established by an individual; 
the individual is a beneficiary of the trust; 
the trust is a resource under this section; and 
circumstances exist under which payment from the trust earnings could be made to or for the benefit of the individual. 
For example, if the individual's assets constitute 75% of the trust corpus and the trust earns $100 interest in April, $75 of interest is income to the individual if the interest could be paid to or for the benefit of the individual. 
b. Additions to Principal--Irrevocable Trust 
Any additions to an irrevocable trust are unearned income to the individual if: 
the trust was established by an individual; 
the individual is a beneficiary of the trust; 
the trust is a resource under this section; and 
circumstances exist under which payment from the trust additions could be made to or for the benefit of the individual. 
EXCEPTION: If the source of the additions to the trust is the individual's other resources, then the additions are not income, but a conversion of a resource. 
4. Individual's Assets Form Only a Part of the Trust 
In the case of an irrevocable trust where the assets of the individual (or the individual's spouse) were transferred along with the assets of another individual(s), these provisions apply to the portion of the trust attributable to the assets of the individual (or spouse). Thus, in determining income to the trust, you must prorate any amounts of income, based on the proportion of the individual's assets in the trust. 
Example: Jimmy Smith is an adult with cerebral palsy. His grandparents left $75,000 in trust for him in their wills. Recently (after 1/1/00), Mr. Smith won an employment discrimination lawsuit and was awarded a $1,500 judgment which was deposited into the trust established by his grandparents. The $1,500 of Mr. Smith's funds are subject to these provisions and could be a resource if payment could be made to or for Mr. Smith's benefit (see SI 01120.201D.2.). The $75,000 deposited by his grandparents is not subject to these provisions (see SI 01120.200) and is not a resource. 
In determining income to the trust (see SI 01120.201C.3.), we must prorate the income in proportion to the percentage of funds placed in the trust by Mr. Smith. Since this is an irrevocable trust, we will count 1.96% ($1,500$76,500) of the trust earnings as income and not count 98.04% ($75,000$76,500) of the earnings. Disbursements from, or additions to, the trust may require recalculation of the percentages. 
K. REFERENCES 
Trusts Established Prior to 1/1/00, Trusts Established by Third Parties and Trusts Not Subject to Section 1613(e) of the Social Security Act, SI 01120.200 
Transfer of Resources for Less Than Fair Market Value, SI 01150.001 ff. 
Development and Documentation of Trusts Established on or after 1/1/00, SI 01120.202 
Exceptions to Counting Trusts Established on or after 1/1/00, SI 01120.203 
01120.202 Development and Documentation of Trusts Established on or after 1/1/00 
A. PROCEDURE--DEVELOPMENT 
1. General Development—Written Trust 
a. Review the Trust Document 
Obtain a copy of the trust document and related documents and, if possible, review the trust to determine whether the: 
Trust was established before, on, or after 1/1/00; 
Assets were transferred into the trust before, on, or after 1/1/00; 
Trust contains assets of third parties; 
Individual is grantor, trustee or beneficiary; 
Trust is revocable or irrevocable; 
Trust provides for payments to the individual or on his/her behalf; 
Trust generates income (earnings), and if so, whether the individual has the right to any of the income; 
Trust contains a spendthrift clause that prohibits anticipation of any trust payments; and 
Trust is receiving payments from another source. 
b. Which Instructions to Apply 
PRIVATE
If the trust was established… 
And contains… 
Then follow instructions in: 

On or after 1/1/00 
Any assets of the individual 
SI 01120.201 - SI 01120.204 


Only assets of third parties 
SI 01120.200 


Assets of the individual transferred before 1/1/00 
SI 01120.200 

Before 1/1/00 
Any assets of the individual all transferred on or after 1/1/00 
SI 01120.201 - SI 01120.204 


Only assets of third parties 
SI 01120.200 

NOTE: If at some later point in time, assets of the individual are added to a former third-party trust, the trust must be redeveloped under the instructions in SI 01120.201-SI 01120.204. 
c. Consult Regional Instructions (RO) 
Consult any regional instructions that pertain to trusts to see if there are any State laws governing revocability or irrevocability, grantor trusts or other State law issues to consider. You may also consult the title XVI Regional Chief Counsel Precedents (PS 02000.000 ff.) 
d. Referral to Regional Office 
If there are unresolved issues that prevent you from determining the resource status of the trust, or there are issues which you believe need a legal opinion, follow your regional instructions or consult with your RO program staff. Many issues can be resolved over the phone. If necessary, they will tell you to refer the document with any relevant information or statements to your Assistant Regional Commissioner, Management and Operations Support (ARC, MOS) for possible referral to the Regional Chief Counsel. Do not contact or refer materials to the Regional Chief Counsel directly. 
NOTE: When referring a trust to the RO, make sure to include all documentation and an SSA-5002 (Report of Contact), if necessary, identifying the claimant/recipient, source of funds/assets, relevant relationships of others named in the trust and a brief summary of the unresolved issue(s). 
2. General Development—Oral Trusts 
a. State Recognizes as Binding 
If the State in question recognizes oral trusts as binding (see regional instructions): 
Record all relevant information about the trust; 
Obtain from all parties (e.g., alleged grantor, trustee, etc.) signed statements describing the arrangement; and 
Unless regional instructions specify otherwise, refer the case, through the ARC, MOS, to the Regional Chief Counsel. 
NOTE: The exceptions in SI 01120.203A. and SI 01120.203B. do not apply in the case of an oral trust since these exceptions require written evidence as part of the trust document. 
b. State Does Not Recognize as Binding 
If the State does not recognize oral trusts as binding (see regional instructions), see SI 01120.020 if an agency relationship is involved. Develop under regular resource-counting rules or transfer of resources rules, as applicable. 
3. Determining Whether Trust Is Revocable or Irrevocable 
Although there is a Federal statute on how to count trusts, you must still determine whether a trust is revocable or irrevocable based on the terms of the trust and State law considerations, e.g., State grantor trust rules (see SI 01120.200D.3.). 
4. Determining if Trust Is or Is Not a Resource 
Apply the policies in SI 01120.201C. and SI 01120.201D. and in any regional instructions to determine whether the trust is a resource. 
Once you have established revocability/irrevocability: 
If the individual's assets were used to establish a revocable trust on or after 1/1/00, count the trust corpus as a resource unless one of the exceptions in SI 01120.203B. apply. 
If the individual's assets were used to establish an irrevocable trust on or after 1/1/00, and if there are any circumstances under which payment from the trust could be made to or for the benefit of the individual or the individual's spouse, count the portion of the trust attributable to the individual's assets from which payment to or for the benefit of the individual or spouse could be made as a resource unless one of the exceptions in SI 01120.203B. or SI 01120.203C. applies. 
If the individual's assets were used to establish an irrevocable trust on or after 1/1/00, and if there are no circumstances under which payment from the trust could be made to or for the benefit of the individual or the individual's spouse, develop the establishment of the trust for a potential transfer of resources penalty using instructions in SI 01150.100 ff. 
NOTE: If you determine that the trust is a resource, you must determine if an exception or waiver in SI 01120.203 applies. 
5. Developing Legal Instruments and Devices Similar to a Trust 
a. Which Arrangements to Develop 
Obtain any written documentation and review the arrangement to determine if it meets the requirements in SI 01120.201F. 
If so, determine whether the arrangement is a countable resource under regular SSI resource-counting rules. 
If it is a countable resource, develop the arrangement under the other applicable resource rules. 
If it is not an otherwise countable resource, then develop the arrangement following the procedures for developing trusts. 
NOTE: Only review arrangements established with an individual's assets on or after 1/1/00. Do not develop legal instruments and devices similar to a trust established with an individual's assets prior to 1/1/00 under instructions in SI 01120.200. However, transfers to such an arrangement may be subject to the transfer of resources provisions (see SI 01150.100 ff.). 
b. Referral to the Regional Office 
If you are unsure that the arrangement is one that should be developed as a legal instrument or device similar to a trust, follow your regional instructions or consult with your regional office programs staff. Many issues can be resolved over the phone. If necessary they will tell you to refer the documentation and any other relevant information to your ARC, MOS for possible referral to the Regional Chief Counsel. As cases are resolved over time, precedents can be developed that make resolution of these issues easier. 
B. PROCEDURE—SUMMARY OF TRUST DEVELOPMENT 
The following is a summary of trust development presented in a step-action format. (See SI 01120.202A. for full development instructions.) 
PRIVATE
STEP 
ACTION 

1 
Obtain and review a copy of the trust and all related documents. 

2 
Does the trust contain any assets of the individual? 
If no, follow instructions in SI 01120.200. (NOTE: If any assets of the individual are added to the trust at a later point in time, the trust must be redeveloped SI 01120.201-SI 01120.204.) STOP. 
If yes, go to Step 3. 

3 
Determine the date the individual's assets were transferred to the trust (See SI 01120.201C.1. and SI 01120.202A.1.b.). 
If any of the individual's assets were transferred prior to 1/1/00, follow instructions in SI 01120.200. STOP. 
If all of the individual's assets in the trust were transferred on or after 1/1/00, go to Step 4. 

4 
Consult national and regional instructions to determine if the trust is revocable or irrevocable (see SI 01120.202A.3.). 
If you are unable to make a determination, consult with your RO programs staff. 
If the trust is revocable, go to Step 5. 
If the trust is irrevocable, go to Step 6 (SI 01120.201D.2.). 

5 
The trust is a resource unless an exception applies. Go to SI 01120.203A. to see if an exception applies. (Also see SI 01120.201D.1. for treatment of revocable trusts.) 

6 
(See SI 01120.201D.2. for the policy on irrevocable trusts.) Does the trust also contain assets of a third party? 
If yes, determine the amounts in the trust attributable to the individual and the third party. Develop resource treatment of the portion attributable to the third party under SI 01120.200. Go to Step 7 for the portion of the trust attributable to the assets of the individual. 
If no, go to Step 7. 

7 
Are there any circumstances under which payment from the trust could be made to or for the benefit of the individual? 
If no, the trust is not a resource. Refer to SI 01150.100 ff. to see if a transfer penalty may be applicable. 
If yes, the trust is a resource in the amount that could be paid from the portion attributable to the individual unless an exception applies. Go to SI 01120.203. to see if an exception applies. 

C. PROCEDURE—DOCUMENTATION 
1. MSSICS 
Document the existence of a trust in MSSICS by answering Yes on the RMEN screen to the Other Resources question. A Yes answer will bring the ROTH screen into the path. 
Complete the applicable trust questions on the ROTH screen. 
If an exception applies, enter the value of the trust in excluded amount and type of exception, e.g., Medicaid payback trust or undue hardship, in exclusion reason. 
Record all information used in determining whether the trust is or is not a resource or creates income. Record your conclusion in the FILE DOCUMENTATION REMARKS section of the ARMK screen or on the DROC screen and evidence on the EVID screen. 
2. Paper Forms 
Document the existence of a trust on the appropriate resources question on the form or in remarks. 
Record all information used in determining whether the trust is or is not a resource or creates income. Record your conclusions on an SSA-5002 or SSA-553 (Special Determination). Evidence should be documented on the EVID screen (see GN 00301.286) even on non-MSSICS cases. 
3. Documentation in all Cases 
Include in the file: 
A copy of the trust document, if any; 
Copies of any signed documents between organizations making payments to the individual and the individual legally entitled to such payments, if the payments have been assigned, either revocably or irrevocably, to the trust; 
Records of any payments or disbursements from the trust, as necessary; and 
Any other pertinent documents. 
D. PROCEDURE—SYSTEMS CODING 
1. Paper Environment 
Code a Q and the date of establishment of the trust in the Third Party Liability (PT) field of the Supplemental Security Record (SSR). 
2. MSSICS 
The Q code will post to the SSR from the ROTH (Other Resources) screen discussed in MSOM 125-A. 
NOTE: As of the issuance of these instructions, there may be a problem with the automatic posting of the Q code from the ROTH screen. If MSSICS does not automatically post the Q code to the PT field of the SSR, do a manual entry per SI 01120.202D. 
3. CG Field 
Code RE06 or RE07, as applicable in the CG (case characteristics) field to indicate a revocable or irrevocable trust, respectively. (See SM 01301.820 for a list of CG code entries.) 
E. PROCEDURE—MEDICAID DETERMINATION 
1. Do Not Make Medicaid Eligibility Determination 
If the individual resides in a section 1634 State (in which SSA makes Medicaid determinations on behalf of the State), do not attempt to make a Medicaid eligibility determination since the Medicaid determination regarding the trust may differ from the SSI eligibility determination. (See SI 01715.010A.3. for a discussion of section 1634 States.) 
2. Prepare Manual Notice 
Posteligibility discovery of a trust in a section 1634 State will not result in a correct automated notice paragraph. Suppress any automated notice and prepare a manual notice using Medicaid paragraph 1147 in NL 00804.110. 
3. Send Trust Information to State 
a. 1634 States 
Copy the trust information and send it to the same address used for assignment of rights (AOR) and third-party liability (TPL) information. See regional instructions or contact your RO staff for the correct address. 
b. 209(b) and SSI Criteria States 
In States where SSA does not have an agreement to make the Medicaid eligibility determination, copy the trust information and see regional instructions (e.g., SI R01150.110) or contact your RO staff for the correct address to send the information. (See SI 01715.010A.1. and SI 01715.010A.2. for a discussion of section 209(b) and SSI criteria States.) 
F
EXAMPLES 
1. Trust Principal Is a Resource 
a. Situation 
The 20-year-old claimant is the beneficiary of an irrevocable trust. The trust was established in 2/00 with the proceeds of the settlement of a lawsuit. The claimant's parents, with whom she lives and who support her fully, filed a medical malpractice suit on her behalf against her doctor. The doctor's insurance company settled the lawsuit before it went to trial for $400,000. The court approved the settlement agreement whereby the insurance company placed the money in trust for the claimant, naming her parents as trustees. The trust permits payments for the claimant's special needs other than support and maintenance. The trust does not provide for reimbursement of Medicaid expenditures to the State on behalf of the claimant. 
b. Analysis 
The trust was established with assets of the claimant. Although she never received them directly, the settlement proceeds meet the definition of assets in SI 01120.201B.2. Her parents, acting on her behalf, approved the establishment of the trust. The proceeds were used to establish the trust after 1/1/00. Although the trust was legally irrevocable under State law, the trust permitted all of the funds in the trust to be disbursed for the benefit of the claimant. Therefore, the trust is a resource in its full amount, $400,000. The claimant is ineligible due to excess resources. 
2. Individual's Assets Form Only Part of the Trust 
See example at SI 01120.201C.2.c. 
3. Only Part of the Individual's Assets in the Trust are Countable 
a. Situation 
Bill Murray is an SSI recipient. His wife, who is not eligible, won $150,000 in the State lottery, of which she received $85,000. She used the money to establish the Murray Family Irrevocable Trust. The trust stipulates that $40,000 can only be used for their daughter's college education. The remainder of the money can be used for a number of purposes at the discretion of the trustee including supplemental needs for Bill, income payments to his wife, etc. 
b. Analysis 
Since Mrs. Murray established the trust with her assets and only $45,000 at most can be paid to or for the benefit of Mr. Murray, we will count $45,000 as a resource. The remaining $40,000 in the trust is considered a transfer of resources that must be evaluated under SI 01150.100 ff. 
4. Trust Principal Is Not a Resource 
a. Trust Established by a Third Party 
Situation 
Woody King is a young disabled adult. In 8/00, his parents established an irrevocable special-needs trust on his behalf with $100,000 of their own funds. Prior to attaining age 18, he was ineligible because of the income and resources of his parents through deeming. Now that he has attained age 18, he is reapplying for SSI. 
Analysis 
Mr. King's resources do not include the trust established by his parents since it was not established with his own assets and it is irrevocable. As long as his other income and resources are within the limits, he is eligible for SSI. However, since the trust is not a resource, payments from the trust to or for the beneficiary may be income. 
NOTE: A third-party trust does not have to be irrevocable to not be considered a resource as long as the beneficiary does not have the legal authority to revoke the trust or direct the use of the trust assets. 
b. Trust Established by Self But No Payment Can be Made to or for the Benefit of the Individual 
Situation 
Arnie Becker was injured in an automobile accident and is now permanently disabled. Mr. Becker received an insurance settlement in the amount of $3.5 million that was placed into 2 irrevocable trusts. The first trust is a discretionary trust providing $2.5 million for the education and welfare of his children. The second trust is a charitable trust containing $1 million. Earnings on the trust are to be distributed annually in the form of scholarships for students at a nearby college. 
Analysis 
Although Mr. Becker's trusts constitute a very large amount of money, none of it can be paid to him or used to provide for his or his spouse's needs. SSA does not count the trusts as resources for SSI purposes. However, the establishment of the trusts is considered a transfer of resources under SI 01150.100 ff. Mr. Becker will likely be ineligible for SSI for at least 36 months. 
5. Trust Includes Excluded Resources 
a. Example 1 
Situation 
Mattie Walker, an SSI recipient, wishes to plan her funeral through a pre-paid agreement. In the State where she lives, recipients of public assistance, including SSI, must place the funds for their pre-paid agreement into a funeral trust. Ms. Walker enters into a contract for a casket and vault valued at $5,000 and the funeral services she wants valued at $1,500. She places the full amount in a revocable trust. As required by State law, the trust shows Ms. Walker as the grantor and the funeral home as the trust beneficiary. 
Analysis 
Under SSI burial trust policy in SI 01120.201H.2., the revocable funeral trust is a resource. This is the case because the trust was established with Ms. Walker's assets and the trust is revocable. The purpose for which the trust was established is irrelevant for purposes of trust policy. 
However, since the trust is an otherwise countable resource, the SSI burial exclusions can be applied to the funds. The vault and the casket can be totally excluded as burial spaces. The $1,500 for funeral services can be excluded under the $1,500 burial funds exclusion. The trust is excluded for burial. If the amount of funds for funeral services exceeds $1,500 (other than interest or appreciation), we could exclude up to $1,500 and the remaining amount would be countable. (See SI 01130.400 for the burial space exclusion and SI 01130.409-SI 01130.425 for the burial fund exclusion.) 
NOTE: If a trust does not permit the use of the funds in the trust for burial, the burial exclusions are generally not applicable. Upon the individual's death, the individual would no longer be a beneficiary of the trust unless the trust specifically provides otherwise. Therefore, individuals cannot designate $1,500 of an otherwise countable trust as a burial fund unless the trust permits such a use. If you are unable to make this determination, consult with your RO programs staff. 
b. Example 2 
Situation 
Armand Gonzales, a disabled adult SSI recipient, is awarded a $250,000 judgment in a lawsuit in 6/00 and the money is paid into a trust for his benefit. The trust does not meet any of the exceptions to the general SSI trust policy, so the trust would be a countable resource for SSI purposes and Mr. Gonzales is determined to have excess resources in 7/00 (the month after the month that the trust is established). The trustee uses all of the money in the trust to purchase a house for Mr. Gonzales (which is titled to the trust) and he moves into the home in 1/01 when construction is completed. He contacts SSA and informs us of what has happened. 
Analysis 
Mr. Gonzales is ineligible due to excess income in 6/00 and excess resources from 7/00 to 1/01. When he moves into the house in 1/01, he is considered to be living in his own home because he has an equitable ownership interest under a trust (see SI 01120.200 F.1.). The house qualifies for the home exclusion as of 2/01 and Mr. Gonzales can be reinstated if he meets all other SSI eligibility requirements. 
01120.203 Exceptions to Counting Trusts Established on or after 1/1/00 
A. INTRODUCTION 
We refer to the exceptions discussed in this section as Medicaid trust exceptions because sections 1917(d)(4)(A) and (C) of the Social Security Act (the Act) (42 USC 1396(d)(4)(A) and (C)) set forth exceptions to the general rule of counting trusts as income and resources for the purposes of Medicaid eligibility and can be found in the Medicaid provisions of the Act. While these exceptions are also supplemental security income (SSI) exceptions, we refer to them as Medicaid trust exceptions to distinguish them from other exceptions to counting trusts provided in the SSI law (e.g., undue hardship) and because the term has become a term of common usage. 
B. POLICY—EXCEPTION TO COUNTING MEDICAID TRUSTS 
1. Special Needs Trusts Established under Section 1917(d)(4)(A) of the Act 
a. General 
NOTE: Although this exception is commonly referred to as the special needs trust exception, the exception applies to any trust meeting the following requirements and does not have to be a strict special needs trust. 
The resource counting provisions of the new trust statute do not apply to a trust: 
Which is established with the assets of an individual under age 65 and who is disabled; and 
Which is established for the benefit of such individual by a parent, grandparent, legal guardian or a court; and 
Which provides that the State will receive all amounts remaining in the trust upon the death of the individual up to an amount equal to the total medical assistance paid on behalf of the individual under a State Medicaid plan. 
CAUTION: If a trust which meets the requirements of this section is revocable, the exception to the SSI statutory trust provisions in section 1613(e) of the Act applies, but the trust must still be evaluated under the instructions in SI 01120.200 to determine if it is a countable resource. If the revocable trust meets the definition of a resource (SI 01110.100B.1.), it would be subject to regular resource-counting rules. 
b. Under Age 65 
To qualify for the special needs trust exception, the trust must be established for the benefit of a disabled individual under age 65. This exception does not apply to a trust established for the benefit of an individual age 65 or older. If the trust was established for the benefit of a disabled individual prior to the date the individual attained age 65, the exception continues to apply after the individual reaches age 65. 
However, any additions to or augmentation of a trust after age 65 are not subject to this exception. Such additions may be income in the month added to the trust, depending on the source of the funds (see SI 01120.201J.) and may be counted as resources in the following months under regular SSI trust rules. (Additions or augmentation do not include interest, dividends or other earnings of the trust or portion of the trust meeting the special needs trust exception.) 
c. Disabled 
To qualify for the special-needs trust exception, the individual whose assets were used to establish the trust must be disabled for SSI purposes. 
d. Established for the Benefit of the Individual 
Under the special-needs trust exception, the trust must be established for the benefit of the disabled individual. (See SI 01120.201F.) 
e. Who Established the Trust 
To qualify for the special-needs trust exception, the trust must have been established by the disabled individual's: 
parent(s); 
grandparent(s); 
legal guardian(s); or 
a court. 
The special-needs trust exception does not apply to a trust established by the individual himself/herself. 
The person establishing the trust must have legal authority to act with regard to the assets of the individual. An attempt to establish a trust by an individual without the legal right or authority to act with respect to the assets of the individual may result in an invalid trust. 
NOTE: This requirement refers to the individual who physically took action to establish the trust even though the trust was established with the assets of the SSI claimant/recipient. 
f. State Medicaid Reimbursement Requirement 
To qualify for the special-needs trust exception, the trust must contain specific language that provides that upon the death of the individual, the State will receive all amounts remaining in the trust, up to an amount equal to the total amount of medical assistance paid on behalf of the individual under the State Medicaid plan. The State must be listed as the first payee and have priority over payment of other debts and administrative expenses. 
NOTE: Labeling the trust as a Medicaid pay-back trust, OBRA 1993 pay-back trust , trust established in accordance with 42 USC 1396, or as an MQT, etc. is not sufficient to meet the requirements for this exception. The trust must contain language substantially similar to the language above. An oral trust cannot meet this requirement. 
2. Pooled Trusts Established under Section 1917(d)(4)(C) of the Act 
a. General 
A pooled trust is a trust established and administered by an organization. It is sometimes called a "master trust" because it contains the assets of many different individuals, each in separate accounts established by individuals, and each with a beneficiary. By analogy, the pooled trust is like a bank that holds the assets of individual accountholders. 
Whenever you are evaluating the trust, it is important to distinguish between the master trust, which is established by the nonprofit association, and the individual trust accounts within the master trust, which are established by the individual or other person for the individual. 
The provisions of the SSI trust statute do not apply to a trust containing the assets of a disabled individual which meets the following conditions: 
The pooled trust is established and maintained by a nonprofit association; 
Separate accounts are maintained for each beneficiary, but assets are pooled for investing and management purposes; 
Accounts are established solely for the benefit of the disabled individual; 
The account in the trust is established by the individual, a parent, grandparent, legal guardian, or a court; and 
The trust provides that to the extent any amounts remaining in the beneficiary's account upon the death of the beneficiary are not retained by the trust, the trust will pay to the State the amount remaining up to an amount equal to the total amount of medical assistance paid on behalf of the beneficiary under a State Medicaid plan. 
NOTE: There is no age restriction under this exception. 
CAUTION: If a trust which meets the requirements of this section is revocable, the exception to the SSI statutory trust provisions in section 1613(e) of the Act applies, but the trust must still be evaluated under the instructions in SI 01120.200 to determine if it is a countable resource. If the revocable trust meets the definition of a resource (SI 01110.100B.1.), it would be subject to regular resource-counting rules. 
b. Disabled 
Under the pooled trust exception, the individual whose assets were used to establish the trust account must meet the definition of disabled for purposes of the SSI program. 
c. Nonprofit Association 
The pooled trust must be established by a nonprofit association. For purposes of the pooled trust exception, a nonprofit association is an organization defined in section 501(c) of the Internal Revenue Code (IRC) and that also has tax-exempt status under section 501(a) of the IRC. (See SI 01120.203E. for development.) 
d. Separate Account 
A separate account within the trust must be maintained for each beneficiary of the pooled trust, but for purposes of investment and management of funds, the trust may pool the funds in the individual accounts. The trust must be able to provide an individual accounting for the individual. 
e. Established for the Sole Benefit of the Individual 
Under the pooled trust exception, the individual trust account must be established for the sole benefit of the disabled individual. (See SI 01120.201F.2. for a definition of sole benefit.) If the account provides a benefit to any other individual, this exception does not apply. 
f. Who Established the Trust Account 
In order to qualify for the pooled trust exception, the trust account must have been established by the disabled individual himself/herself or by the disabled individual's: 
parent(s); 
grandparent(s); 
legal guardian(s); or 
a court. 
A third party establishing the trust account on behalf of the individual must have legal authority to act with regard to the assets of the individual. An attempt to establish a trust account by a third party without the legal right or authority to act with respect to the assets of the individual may result in an invalid trust. 
NOTE: This requirement refers to the individual who physically took action to establish the trust even though the trust was established with the assets of the SSI claimant/recipient. 
g. State Medicaid Reimbursement Provision 
To qualify for the pooled trust exception, the trust must contain specific language that provides that, to the extent that amounts remaining in the individual's account upon the death of the individual are not retained by the trust, the trust pays to the State from such remaining amounts in the account an amount equal to the total amount of medical assistance paid on behalf of the individual under the State Medicaid plan. To the extent that the trust does not retain the funds in the account, the State must be listed as the first payee and have priority over payment of other debts and administrative expenses. 
NOTE: Labeling the trust as a Medicaid pay-back trust, OBRA 1993 pay-back trust, trust established in accordance with 42 USC 1396, or as an MQT, etc. is not sufficient to meet the requirements for this exception. The trust must contain language substantially similar to the language above. An oral trust cannot meet this requirement. 
3. Reevaluate Revocable Trusts Processed under EM-00067 
a. Applicability 
Revocable trusts evaluated under EM-00067, issued 5/00, that were found to meet the requirements of a Medicaid special needs trust or a Medicaid pooled trust must be reevaluated under these instructions. 
b. Policy Change 
These instructions contain a policy change that is effective prospectively from 2/1/01. EM-00067 contained instructions not to count as a resource any trust meeting the requirements of a Medicaid special needs trust or a Medicaid pooled trust. Effective 2/1/01, a revocable trust determined to meet the requirements of a Medicaid special needs trust in SI 01120.203A.1. or Medicaid pooled trust in or SI 01120.203A.2. must also be evaluated using the instructions in SI 01120.200. This is the case because even though a trust may meet the requirements for an exception to counting under the statutory provisions of section 1613(e) of the Act, a revocable trust may still meet the definition of a resource and be countable. The special needs and pooled trust exceptions are not resource exclusions. 
c. Trusts That Become Countable 
If a revocable trust previously not counted under EM-00067 is now found to be a countable resource under SI 01120.200, we will not reopen the case retroactively, but will count the trust as a resource prospectively beginning with 2/1/01. Any payments made to the individual between the month the case was initially adjudicated using the instructions in EM-00067 and the readjudication under these instructions are not overpayments. 
NOTE: The undue hardship waiver in SI 01120.203C. does not apply to trusts counted as resources under SI 01120.200. The waiver only applies to trusts counted under section 1613(e) (SI 01120.201-SI 01120.203). 
4. Income Trusts Established under Section 1917(d)(4)(B) of the Act 
Income trusts, sometimes called Miller trusts (after a court case), established under section 1917(d)(4)(B) of the Act are not considered exceptions to trust rules for SSI eligibility purposes. However, some States may exclude these trusts from counting as a resource for Medicaid eligibility purposes. 
C. POLICY—WAIVER FOR UNDUE HARDSHIP 
1. Definition 
a. Undue Hardship 
For purposes of the trust provisions of section 1613(e) of the Act, undue hardship exists in a month if: 
failure to receive SSI payments would deprive the individual of food or shelter; and 
the individual's available funds do not equal or exceed the Federal benefit rate (FBR) plus federally administered State supplement, if any. 
NOTE: Inability to obtain medical care does not constitute undue hardship for SSI purposes although it may under a State's Medicaid plan. Also, the undue hardship waiver does not apply to a trust counted as a resource under SI 01120.200. It only applies to trusts counted under section 1613(e) of the Act (SI 01120.201-SI 01120.203). 
b. Loss of Shelter 
For purposes of this provision, an individual would be deprived of shelter if: 
he/she would be subject to eviction from their current residence if SSI benefits were not received; and 
there is no other affordable housing available, or there is no other housing available with necessary modifications for a disabled individual. 
2. Application of the Undue Hardship Waiver 
a. Applicability 
We will consider the possibility of undue hardship under this provision only when: 
counting an irrevocable trust as a resource results in the individual's ineligibility for SSI due to excess resources; 
the individual alleges (or information in the file indicates) that not receiving SSI would deprive him/her of food or shelter; and 
the trust specifically prohibits disbursements or prohibits the trustee from exercising his/her discretion to disburse funds from the trust for the individual's support and maintenance. 
NOTE: Since an individual may revoke a revocable trust and access the funds for his/her support and maintenance, the requirements for undue hardship cannot be met if the individual established a revocable trust. 
b. Suspension of Resource Counting 
The counting of an irrevocable trust as a resource is not applicable in any month for which counting the trust would cause undue hardship. 
c. Resource Counting Resumes 
Resource counting of a trust resumes for any month(s) for which it would not result in undue hardship. 
3. Available Funds 
In determining the individual's available funds we include: 
a. Income 
All countable income received in the month(s) for which undue hardship is an issue. 
All income excluded under the Act received in the month(s) for which undue hardship is an issue. (See SI 00830.099 and SI 00820.500, respectively, for a list of unearned and earned income exclusions provided under the Act.) 
The value of in-kind support and maintenance (ISM) being charged, i.e., the presumed maximum value (PMV), the value of the one-third reduction (VTR), or the actual lesser amount. 
(Do not include SSI payments received or items that are not income per SI 00815.000 ff.) 
NOTE: The receipt of ISM, in and of itself, does not preclude a finding of undue hardship. 
b. Resources 
All countable liquid resources as of the first moment of the month(s) for which undue hardship is at issue. (See SI 01110.300 for a definition of liquid resources.) 
All liquid resources excluded under the Act as of the first moment of the month(s) for which undue hardship is at issue. (See SI 01130.050 for a list of resource exclusions under the Act.) 
SSI benefits retained into the month following the month of receipt are counted as a resource for purposes of determining available funds. 
(Do not include nonliquid resources or assets determined not to be a resource per SI 01120.000 ff.) 
4. Example 
Frank Williams filed for SSI in 3/00 as an aged individual. In 2/00, he received an insurance settlement from an accident that was placed in an irrevocable trust. After determining that he met the other requirements for undue hardship (including a prohibition on the trustee from disbursing any funds for Mr. Williams' support and maintenance), the claims representative (CR) determined Mr. Williams' available funds. He receives $450 title II benefits and $10 per month interest on a bank account. His only liquid resource is the bank account that has $500 in it. The total of $960 in available funds ($450 title II, $10 interest and $500 bank account balance) means that undue hardship does not apply in 3/00 because that amount exceeds the FBR. (His State has no federally-administered State supplement.) 
Mr. Williams comes back into the office in 6/00. He presents evidence that he has spent down the $500 in his bank account on living expenses in the past 3 months. As of 6/00, he has no liquid resources and his income total of $450 is below the $512 FBR. Mr. Williams meets the undue hardship test for 6/00 (which is his E02 month). The trust does not count as his resource in that month. If his situation does not change, he will qualify for an SSI payment in 7/00.
D. PROCEDURE— DEVELOPING EXCEPTIONS TO RESOURCE COUNTING 
1. Special Needs Trusts under Section 1917(d)(4)(A) of the Act 
The following is a summary of special needs trust development presented in a step-action format. Refer to the policy cross-references for complete requirements. 
PRIVATE
STEP 
ACTION 

1 
Was the trust established with the assets of an individual under age 65? (SI 01120.203A.1.b.) 
If yes, go to Step 2. 
If no, go to Step 8. 

2 
Was the trust established with the assets of a disabled individual? (SI 011203A.1.c.) 
If yes, go to Step 3. 
If no, go to Step 8. 

3 
Is the disabled individual beneficiary of the trust? (SI 01120.203A.1.d.) 
If yes, go to Step 4. 
If no, go to Step 8. 

4 
Did a parent, grandparent, legal guardian or a court establish the trust? (SI 01120.203A.1.e.) 
If yes, go to Step 5. 
If no, go to Step 8. 

5 
Does the trust provide specific language to reimburse the State for medical assistance paid upon the individual's death as required in SI 01120.203A.1.f.? 
If yes, go to Step 6. 
If no, go to Step 8. 

6 
The trust meets the special needs trust exception to the extent that the assets of the individual were put in trust prior to the individual attaining age 65. Any assets placed in the trust after the individual attained age 65 are not subject to this exception. 
Go to Step 7 for treatment of assets placed in trust prior to age 65. 
Go to Step 8 for treatment of assets placed in trust after attaining age 65. 

7 
Is the trust irrevocable? 
If yes, assets placed in the trust prior to age 65 are not a countable resource. STOP. 
If no, evaluate the trust under SI 01120.200 to determine if it is a countable resource. 

8 
The trust (or portion thereof) does not meet the requirements for the special-needs trust exception. 
Determine whether the pooled trust exception in SI 01120.203B.2. applies. 

2. Pooled Trusts Established under Section 1917(d)(4)(C) of the Act 

The following is a summary of pooled trust development presented in a step-action format. Refer to the policy cross-references for complete requirements. 
PRIVATE
STEP 
ACTION 

1 
Was the trust account established with assets of a disabled individual? (See SI 01120.203A.2.b.) 
If yes, go to Step 2. 
If no, go to Step 8. 

2 
Was the pooled trust established and maintained by a nonprofit association? (See SI 01120.203A.2.a, SI 01120.203A.2.c. and development instructions in SI 01120.203F.) 
If yes, go to Step 3. 
If no, go to Step 8. 

3 
Does the trust pool the funds, yet maintain an individual account for each beneficiary, and can it provide an individual accounting? (SI 01120.203A.2.d.) 
If yes, go to Step 4. 
If no, go to Step 8. 

4 
Is the disabled individual the sole beneficiary of the trust account? (SI 01120.203A.2.e.) 
If yes, go to Step 5. 
If no, go to Step 8. 

5 
Did the individual, parent(s), grandparent(s), legal guardian(s) or a court establish the trust account? (SI 01120.203A.2.a. and SI 01120.203A.2.f.) 
If yes, go to Step 6. 
If no, go to Step 8. 

6 
Does the trust provide specific language to reimburse the State for medical assistance paid upon the individual's death from funds not retained by the trust as required in SI 01120.203A.2.g.? 
If yes, go to Step 7. 
If no, go to Step 8. 

7 
The trust meets the Medicaid pooled trust exception. 
Is the trust irrevocable? 
If yes, the trust is not a countable resource. STOP. 
If no, evaluate the trust under SI 01120.200 to determine if it is a countable resource. 

8 
The trust does not meet the requirements for the Medicaid pooled trust exception. Determine if the undue hardship waiver applies under SI 01120.203E. 

E. PROCEDURE--DEVELOPMENT OF UNDUE HARDSHIP WAIVER 
The following is a summary of development instructions for undue hardship presented in a step-action format. Refer to cross-references for complete instructions 
PRIVATE
STEP 
ACTION 

1 
Is the trust irrevocable? 
If yes, go to Step 2. 
If no, go to Step 8. 

2 
Does counting the trust result in excess resources? 
If yes, go to Step 3. 
If no, go to Step 8. 

3 
Does the individual allege (or information in the file indicate) that not receiving SSI would deprive him/her of food or shelter according to SI 01120.203C.1.? 
If yes, go to Step 4. 
If no, go to Step 8. 

4 
Obtain the individual's signed statement (on the DPST screen in MSSICS or on an SSA-795) as to whether: 
Failure to receive SSI payments would deprive the individual of food or shelter; 
The individual's total available funds are less than the FBR plus federally administered State supplement; 
The individual agrees to report promptly any changes in income and resources; and 
The individual understands that he/she may be overpaid if available funds exceed the FBR plus State supplement for any month, or other situations change. 
Go to Step 5. 

5 
Does the trust contain language that specifically prohibits the trustee from making disbursements for support and maintenance or that prohibits the trustee from exercising discretion to disburse funds for support and maintenance? 
If yes, go to Step 6. 
If no, go to Step 8. 

6 


Add up all of the individual's income, both countable and excludable (see SI 01120.203C.3.a.). Do not include any SSI payments received or items that are not income per SI 00815.000 ff. If the individual is receiving ISM, include as income the ISM being charged (PMV, VTR, or actual amount, if less). 
Add up all of the individual's liquid resources, both countable and excludable (See SI 01120.203C.3.b.). 
Does the total of the income and the liquid resources equal or exceed the FBR plus federally administered State supplement, if any? 
If yes, go to Step 8. 
If no, go to Step7. 

7 
Suspend counting of the trust as a resource for any month in which all requirements above are met (SI 01120.203C.2.). 
In MSSICS, document the findings of undue hardship and applicable months in the DROC screen. 
On paper forms, document the information in the REMARKS section. See SI 01120.202C. and SI 01120.202D. for further documentation and SI 01120.203G. for follow-up instructions. STOP. 

8 
Undue hardship does not apply. However, in some instances where income and resource are currently too high, unless the trust is revocable, undue hardship may apply in future months. 

F. PROCEDURE—NON-PROFIT ASSOCIATIONS 
When a trust is alleged to be established by a non-profit, tax-exempt organization, check regional instructions to determine if a precedent on the organization's Internal Revenue Service (IRS) section 501(c) tax-exempt status is listed. 
If so, document the evidence screen (EVID) in MSSICS per GN 00301.286 ff. 
If a precedent has not been established, contact the organization and request a copy of its IRS section 501(c) tax-exempt certification. Annotate the evidence screen and forward a copy to the regional office for inclusion as a regional precedent. Do not recontact an organization if there is already a regional precedent. 
G. PROCEDURE—FOLLOW-UP TO A FINDING OF UNDUE HARDSHIP 
1. When to Use This Procedure 
Use this procedure when it is necessary to determine whether an individual who established a trust continues to be eligible for SSI based on undue hardship. Since undue hardship is a month-by-month determination, recontact the individual to redevelop undue hardship periodically. 
2. Recontact Period 
The recontact period may vary depending on the individual's situation. If the individual alleges, and information in the file indicates, that the individual's income and resources is not expected to change significantly and the individual is continuously eligible for SSI because of undue hardship, recontact the individual no less than every 6 months. If the individual's income and resources are expected to fluctuate or the file indicates a history of such fluctuation, the recontact period should be shorter, even monthly in some cases. 
3. Documentation 
At each recontact: 
Obtain the individual's signed allegation that failure to receive SSI would have deprived the individual of food or shelter for any month not covered by a prior allegation; 
Determine whether total income and liquid resources exceeded the FBR plus State supplement for each prior month; 
If undue hardship continued for the prior period and is expected to continue in the future period, continue payment and tickle the case for the next recontact per SI 01120.203G.4. 
If undue hardship did not continue through each month, clear the excluded amount and exclusion reason entries on the ROTH screen for each month that undue hardship did not apply. Process the excess resources overpayment for those months. If undue hardship stops due to a continuing change in the individual's situation, e.g., income or resources, do not tickle the file to follow up. The individual must recontact SSA and make a new allegation of undue hardship. 
4. Recontact Controls 
Use the Modernized Development Worksheet (MDW) to control the case for recontact when the individual is eligible for SSI based on undue hardship. Set up an MDW screen using instructions in MSOM 228 and the following MDW inputs: 
In the ISSUE field: input TRUST 
In the CATEGORY field: input T16MISC 
In the TICKLE field: input the date the individual should be recontacted to redevelop undue hardship 
In the MISC field: input information (up to 140 characters) about the trust undue hardship issue including issues to be aware of and anything else the CR deems appropriate in the case. If additional space is needed, use REMARKS. 
H. PROCEDURE—REEVALUATING REVOCABLE TRUSTS PROCESSED UNDER EM-00067 
1. Policy Change 
These instructions represent a prospective policy change from the instructions contained in EM-00067 related to revocable Medicaid special needs trusts and Medicaid pooled trusts. EM-00067 provided for an exception to counting these trusts without regard to whether the trusts were revocable or irrevocable. Effective 2/1/01, revocable Medicaid special needs trusts and Medicaid pooled trusts initially evaluated under EM-00067 must be reevaluated under these instructions. 
2. Identify Trust Cases 
Identify any cases processed under the instructions in EM-00067. 
a. Irrevocable Trusts 
You do not need to do anything additional with these cases. 
b. Revocable Trusts 
You must reevaluate these cases prospectively from 2/1/01 following the instructions in SI 01120.200 to determine if they meet the definition of a resource. If the trust meets the definition of a resource, it is subject to regular resource counting rules as of 2/1/01. 
c. Prior Period 
You do not need to reopen any period prior to 2/1/01 and no overpayments will result for the prior period as a result of the policy change. 
01120.204 Notices for Trusts Established on or after 1/1/00 
A. INTRODUCTION 
A manual notice is required whenever an individual: 
is ineligible due to excess resources and those resources include a trust; 
has excess resource, but is eligible for SSI based on an undue hardship waiver, or 
has a change in eligibility or payment status due to trust/undue hardship involvement. 
Use the instructions and notice paragraphs in this section to prepare manual notices for trust cases. Prepare these notices using the Field Office Notice Software (FONS). 
NOTE: If an individual has a trust, but meets one of the Medicaid exceptions in SI 01120.203A., a manual notice is not required. However, a manual notice is required if the individual has a trust and is eligible based on the undue hardship waiver in SI 01120.203C. 
B. PROCEDURE—AWARD LETTER 
1. When to Use 
Prepare a manual award letter (SSA-L8025) when the individual is ineligible due to excess resources which include a trust, but is awarded SSI benefits under the undue hardship waiver. The automated award notice must be suppressed. 
2. Which Paragraphs to Use 
From the FONS initial claims menu, select the Form SSA-L8025 and use these paragraphs in the following order: 
Paragraph 1272 in NL 00804.180: provides language related to excess resources and definition of resources. 
TST001: explains and defines undue hardship. 
TST002: informs the individual whether he/she meets requirements for undue hardship. 
TST003: tells the individual we will contact him/her to review undue hardship determination and gives date. 
C. PROCEDURE—DISAPPROVED CLAIM LETTER 
1. When to Use 
Prepare a notice of disapproved claim (SSA-L8030) when the individual has a period of ineligibility due to excess resources which include a trust and the individual is not eligible during the life of the application. A manual notice is always required when an individual is being denied SSI based on excess resources that include a trust. 
Use this notice for an individual who does not qualify for undue hardship because his/her available funds exceed the limit. Also use this notice when the individual does not qualify for undue hardship because the trust does not have the required restrictive language on trust payments. 
2. Which Paragraphs to Use 
From the FONS initial claims menu, select the Form SSA-L8030 and use these paragraphs in the following order: 
a. No undue hardship – individual's funds exceed the limit 
Paragraph 1272 in NL 00804.180: provides language related to excess resources and definition of resources. 
TST001: explains and defines undue hardship. 
TST002: informs the individual that he/she does not meet the requirements for undue hardship. 
TST004: notifies the individual to contact SSA if his/her income or resources change and he/she cannot afford food and shelter in a future month. 
b. No undue hardship – trust does not have restrictive payment language 
Paragraph 1272 in NL 00804.180: provides language related to excess resources and definition of resources. 
TST001: explains and defines undue hardship. 
TST011: informs the individual that he/she does not meet the requirements for undue hardship. 
D. PROCEDURE—NOTICE OF PLANNED ACTION 
1. When to Use 
Prepare a notice of planned action (SSA-8155) in posteligibility situations when the individual has excess resources which include a trust, undue hardship does not apply, and it is necessary to stop the individual's SSI check. 
Also use this notice when an eligible individual who has excess resources but has been receiving SSI based on undue hardship no longer qualifies for undue hardship. 
2. Which Paragraphs to Use 
From the FONS posteligibility menu, select the Form SSA-L8155 and use these paragraphs in the following order: 
Use the caption "Why We Can't Pay You/Him/Her." 
Paragraph 1272 in NL 00804.180: provides language related to excess resources and definition of resources. 
TST001: explains and defines undue hardship. 
TST002: informs the individual that he/she does not meet requirements for undue hardship. 
TST004: notifies the individual to contact SSA if his/her income or resources change and he/she cannot afford food and shelter in a future month. 
E. PROCEDURE—NOTICE OF CHANGE 
1. When to Use 
Prepare a notice of change (SSA-L8151) in posteligibility situations when an individual who had been ineligible due to excess resources that include a trust is now eligible for SSI. Use this notice when an individual becomes eligible because he/she qualifies for SSI based on the undue hardship waiver. 
2. Which Paragraphs to Use 
From the FONS posteligibility menu, select the Form SSA-L8151 and use these paragraphs in the following order: 
TST005: explains SSA's initial determination of ineligibility due to excess resources. 
TST001: explains and defines undue hardship. 
TST006: explains SSA's initial determination that the individual did not qualify based on undue hardship. 
TST010: explains that the individual is now eligible based on undue hardship. 
TST003: tells the individual we will contact him/her to review undue hardship determination and gives date. 
F. PROCEDURE—REVISED DETERMINATION NOTICE 
1. When to Use 
Prepare a manual notice of revised determination (SSA-L8100) when changing a determination for past months due to excess resources which include a trust and a reconsideration has not been filed. 
Use this notice for an individual who was determined ineligible in the past due to excess resources that include a trust and we are now determining that he/she was eligible for that period. Also use this notice for an individual who was determined eligible in the past and we are now determining that he/she was ineligible for that period. 
2. Which Paragraphs to Use 
From the FONS menu, select the Form SSA-L8100 and use these paragraphs in the following order: 
a. Change from ineligible to eligible 
TST005: explains SSA's initial determination of ineligibility due to excess resources. 
TST001: explains and defines undue hardship. 
TST006: explains SSA's initial determination that the individual did not qualify based on undue hardship. 
TST010: explains that the individual is now eligible based on undue hardship. 
TST003: tells the individual we will contact him/her to review undue hardship determination and gives date. 
b. Change from eligible to ineligible 
Paragraph 1272 in NL 00804.180: provides language related to excess resources and definition of resources. 
TST001: explains and defines undue hardship. 
TST006: explains SSA's previous determination that the individual was eligible based on undue hardship. 
TST002: informs the individual that he/she does not meet requirements for undue hardship. 
TST004: notifies the individual to contact SSA if his/her income or resources change and he/she cannot afford food and shelter in a future month. 
NOTE: In paragraph 6, in fill-in 7, use "could not" and in fill-in 11, use "did." In paragraph 2, in fill-in 8, use "could" and in fill-in 11, use "cannot." 
G. PROCEDURE—RECONSIDERATION AFFIRMATION 
1. When to Use 
Prepare a manual reconsideration notice (SSA-L8456) when the individual appeals a determination about excess resources that include a trust, undue hardship does not apply and we affirm that SSA's initial determination was correct 
2. Which Paragraphs to Use 
From the FONS posteligibility menu, select the Form SSA-L8456 and use these paragraphs in the following order: 
TST005: explains SSA's initial determination of ineligibility due to excess resources. 
TST001: explains and defines undue hardship. 
TST006: explains SSA's initial determination that the individual did not qualify based on undue hardship. 
TST007: notifies the individual that SSA still finds him/her ineligible due to excess resources. 
TST008: notifies the individual that SSA still finds that he/she is ineligible because he/she does not qualify for undue hardship. 
TST004: notifies the individual to contact SSA if his/her income or resources change and he/she cannot afford food and shelter in a future month. 
H. PROCEDURE—RECONSIDERATION REVERSAL 
1. When to Use 
Prepare a manual reconsideration notice (SSA-L8455 for initial claims and SSA-8457 for posteligibility) when the individual appeals an excess resource determination, his/her resources include a trust and we determine that SSA's initial determination should be changed. 
2. Which Paragraphs to Use 
From the FONS posteligibility menu, select the Form SSA-L8455/SSA-8457 and use these paragraphs in the following order: 
TST005: explains SSA's initial determination of ineligibility due to excess resources. 
TST001: explains and defines undue hardship. 
TST006: explains SSA's initial determination that the individual did not qualify based on undue hardship. 
TST009: informs the individual that SSA now finds that he/she is eligible for SSI based on undue hardship. 
TST003: tells the individual we will contact him/her to review undue hardship determination and gives date. 
I. EXHIBITS OF NOTICE LANGUAGE 
This section lists all of the paragraphs for the manual notices for cases involving trusts. 
Paragraph TST001: This paragraph is used to inform the individual that, despite having excess resources because his/her resources include a trust, he/she may be eligible if not getting SSI would cause undue hardship. This paragraph also explains the term "undue hardship." 
If 1 resources include a trust, we will not consider the trust to be a resource if not getting SSI payments would cause 2 undue hardship. Under our rules, we will find undue hardship if there are certain restrictions on the trust and 3 would not be able to pay for ___4 food and shelter without SSI. 
Paragraph TST001 Example: 
If your resources include a trust, we will not consider the trust to be a resource if not getting SSI payments would cause you undue hardship. Under our rules, we will find undue hardship if there are certain restrictions on the trust and, you would not be able to pay for your food and shelter without SSI. 
TST001 Fill-ins: 
_- Choice 1: your 
Choice 2: his 
Choice 3: her 
_- Choice 1: you 
Choice 2: him 
Choice 3: her 

_- Choice 1: you 
Choice 2: he 
Choice 3: she 
_- Choice 1: your 
Choice 2: his 
Choice 3: her 
Paragraph TST002: This paragraph is used to inform the individual whether he/she meets the "available funds" criteria for SSI based on undue hardship. (This paragraph states that the individual's trust contains certain restrictive language on trust payments. If the trust does not contain the required restrictive language, paragraph TST011 is used instead.) 
Based on the information 1 provided, we have determined under our rules that 2 a trust with certain restrictions on the payments of trust money and that 3 4 5 6 , 7____ ___8 pay for _____9 food and shelter without SSI. This means ___10 ____ 11 get SSI for 12 . 
TST002 Examples: 
Based on the information you provided, we have determined under our rules that you have a trust with certain restrictions on the payments of trust money and that starting in July 2000, you could not pay for your food and shelter without SSI. This means you can get SSI for those months. 
Based on the information he provided, we have determined under our rules that he has a trust with certain restrictions on the payments of trust money and that in July 2000, he could pay for his food and shelter without SSI. This means he cannot get SSI for that month. 
Based on the information you provided, we have determined under our rules that you have a trust with certain restrictions on the payments of trust money and that from July 2000 through October 2000, you could not pay for your food and shelter without SSI. This means you can get SSI for those months. 
TST002 Fill-Ins: 
_- Choice 1: you 
Choice 2: he 
Choice 3: she 
_- Choice 1: you have 
Choice 2: he has 
Choice 3: she has 
_- Choice 1: from 
Choice 2: starting in 
Choice 3: in 

_- Month/year (first month in period of determination) 
_- Choice 1: through 
Choice 2: on 
Choice 3: null 
_- Choice 1: Month/year (last month in period of determination) 
Choice 2: null 
_- Choice 1: you 
Choice 2: he 
Choice 3: she 
_- Choice 1: could 
Choice 2: could not 

_- Choice 1: your 
Choice 2: his 
Choice 3: her 
_- Choice 1: you 
Choice 2: he 
Choice 3: she 
_- Choice 1: can 
Choice 2: cannot 
_- Choice 1: that month 
Choice 2: those months 
Paragraph TST003: This paragraph informs an individual who is currently eligible for SSI based on undue hardship that he or she will be contacted in a future month to find out whether eligibility for SSI based on undue hardship continues. It also reminds them to contact SSA if their income or resources change. This paragraph is used only if there is current and continuing eligibility based on undue hardship. It is not used if the individual was only eligible for a period in the past. 
1 may continue to be eligible for SSI based on undue hardship. We will contact 2 in 3 to find out if 4 to meet our rules on trusts from this month until 5 . We will also look to see if 6 will continue to need SSI to pay for 7 food and shelter. In the meantime, 8 should contact Social Security if _____9____ income or resources change. 
TST003 Example: 
You may continue to be eligible for SSI based on undue hardship. We will contact you in December 2000 to find out if you continue to meet our rules on trusts from this month until December 2000. We will also look to see if you will continue to need SSI to pay for your food and shelter. In the meantime, you should contact Social Security if your income or resources change. 
TST003 Fill-Ins: 
_- Choice 1: You 
Choice 2: He 
Choice 3: She 
_- Choice 1: you 
Choice 2: him 
Choice 3: her 
_- Month/year (that individual will be contacted) 
_- Choice 1: you continue 
Choice 2: he continues 
Choice 3: she continues 
_- Month/year (same as fill-in 4) 
_- Choice 1: you 
Choice 2: he 
Choice 3: she 
_- Choice 1: your 
Choice 2: his 
Choice 3: her 
_- Choice 1: you 
Choice 2: he 
Choice 3: she 
_- Choice 1: your 
Choice 2: his 
Choice 3: her 
Paragraph TST004: This paragraph is issued to individuals who are ineligible because they have excess resources that include a trust and do not qualify for SSI based on undue hardship. We notify them that they should contact SSA if their income or resources change and they cannot afford to pay for their food and shelter in a future month. 
1 may qualify for SSI payments in future months based on undue hardship if 2 income or resources change. Contact Social Security right away if 3 income or resources change or 4 cannot pay for 5____ food and shelter. 
TST004 Example: 
You may qualify for SSI payments in future months based on undue hardship if your income or resources change. Contact Social Security right away if your income or resources change or you cannot pay for your food and shelter. 
TST004 Fill-Ins: 
_- Choice 1: You 
Choice 2: He 
Choice 3: She 
_- Choice 1: your 
Choice 2: his 
Choice 3: her 
_- Choice 1: your 
Choice 2: his 
Choice 3: her 
_- Choice 1: you 
Choice 2: he 
Choice 3: she 

_- Choice 1: your 
Choice 2: his 
Choice 3: her 
Paragraph TST005: This paragraph is used for reconsiderations and revised determinations when the individual was determined to be ineligible due to excess resources. This paragraph explains SSA's initial determination on the issue. 
Previously, we determined that 1 2 not eligible for SSI ___3 ____ 4___ 5 6 because 7 resources worth more than $2,000. 8 resources include a trust. 
TST005 Examples: 
Previously, we determined that you were not eligible for SSI from June 2000 through September 2000 because you had resources worth more than $2,000. Your resources include a trust. 
Previously, we determined that you were not eligible for SSI from June 2000 on because you have resources worth more than $2,000. Your resources include a trust. 
Previously, we determined that you were not eligible for SSI in June 2000 because you had resources worth more than $2,000. Your resources include a trust. 
TST005 Fill-Ins: 
_- Choice 1: you 
Choice 2: he 
Choice 3: she 
_- Choice 1: were 
Choice 2: was 

_- Choice 1: in 
Choice 2: from 
_- Month/year (first month of period of ineligibility) 
_- Choice 1: through 
Choice 2: on 
Choice 3: null 
_- Choice 1: Month/year (final month of period of ineligibility) 
Choice 2: null 
_- Choice 1: you have 
Choice 2: he has 
Choice 3: she has 
Choice 4: you had 
Choice 5: he had 
Choice 6: she had 

_- Choice 1: Your 
Choice 2: His 
Choice 3: Her 
Paragraph TST006: This paragraph is used for reconsiderations and revised determinations when SSA previously determined that the individual is eligible/ineligible and did/did not qualify for SSI based on undue hardship. This paragraph explains SSA's initial determination. 
In deciding whether to count 1 trust as a resource under our rules, we previously determined that 2 3 4 5 , 6__ ___7___ pay for 8 food and shelter without getting SSI for 9___ and 10____ ____11 qualify for SSI benefits based on undue hardship. 
TST006 Examples: 
In deciding whether to count your trust as a resource under our rules, we previously determined that starting in June 2000, you could pay for your food and shelter without getting SSI for those months and you did not qualify for SSI benefits based on undue hardship. 
In deciding whether to count her trust as a resource under our rules, we previously determined that starting in June 2000, she could not pay for her food and shelter without getting SSI for those months and she did qualify for SSI benefits based on undue hardship. 
TST006 Fill-Ins: 
_- Choice 1: your 
Choice 2: his 
Choice 3: her 
_- Choice 1: in 
Choice 2: starting in 
Choice 3: from 
_- Month/year (first month in period under consideration) 
_- Choice 1: null 
Choice 2: through 
_- Choice 1: null 
Choice 2: Month/year (last month in period under consideration) 
_- Choice 1: you 
Choice 2: he 
Choice 3: she 
_- Choice 1: could 
Choice 2: could not 
_- Choice 1: your 
Choice 2: his 
Choice 3: her 
_- Choice 1: that month 
Choice 2: those months 
_- Choice 1: you 
Choice 2: he 
Choice 3: she 
_- Choice 1: did 
Choice 2: did not 
Paragraph TST007: This paragraph is used for reconsiderations when the individual appeals the period of ineligibility and SSA affirms the initial determination. This paragraph informs the individual that SSA still finds that he or she is ineligible due to excess resources. 
Based on the information provided for this reconsideration, we have determined that 1 2 not eligible for SSI 3 ___4___ 
5 6 because 7 resources worth more than $2,000. 8 resources include a trust. 
TST0007 Examples: 
Based on the information provided for this reconsideration, we have determined that you are not eligible for SSI from June 2000 through September 2000 because you have resources worth more than $2,000. Your resources include a trust. 
Based on the information provided for this reconsideration, we have determined that you are not eligible for SSI from June 2000 on because you have resources worth more than $2,000. Your resources include a trust. 
Based on the information provided for this reconsideration, we have determined that she is not eligible for SSI in June 2000 because she has resources worth more than $2,000. Her resources include a trust. 
TST0007 Fill-Ins: 
_- Choice 1: you 
Choice 2: he 
Choice 3: she 
_- Choice 1: were 
Choice 2: was 
Choice 3: are 
Choice 4: is 
_- Choice 1: in 
Choice 2: starting in 
Choice 3: from 
_- Month/year (first month of period of ineligibility) 
_- Choice 1: null 
Choice 2: on 
Choice 3: through 
_- Choice 1: Month/year (final month of period of ineligibility) 
Choice 2: null 
_- Choice 1: you have 
Choice 2: he has 
Choice 3: she has 
Choice 4: you had 
Choice 5: he had 
Choice 6: she had 

_- Choice 1: Your 
Choice 2: His 
Choice 3: Her 
Paragraph TST008: This paragraph is used for a reconsideration when the individual appeals the period of ineligibility and SSA affirms the initial determination. This paragraph informs the individual that SSA still finds that he/she is ineligible for SSI because he/she does not qualify based on undue hardship. 
Based on the information provided for this reconsideration, we have determined that from 1 through 2 , under our rules, 3_ not qualify for SSI benefits based on undue hardship. This means ___4 ____ cannot get SSI for 5 . 
TST008 Example: 
Based on the information provided for this reconsideration, we have determined that from June 2000 through the date of this determination, under our rules, you do not qualify for SSI benefits based on undue hardship. This means you cannot get SSI for those months. 
TST008 Fill-Ins: 
_- Month/year (first month that the individual was not eligible for SSI, e.g., month of filing, or first month of period of ineligibility) 
_- Choice 1: the date of this determination 
Choice 2: Month/year (last month in period that the individual was not eligible for SSI) 
_- Choice 1: you do 
Choice 2: he does 
Choice 3: she does 
_- Choice 1: you 
Choice 2: he 
Choice 3: she 
_- Choice 1: that month 
Choice 2: those months 
Paragraph TST009: This paragraph is used for reconsiderations when the individual appeals the determination of ineligibility and SSA reverses the initial determination. This paragraph informs the individual that SSA now finds that he/she is eligible for SSI based on undue hardship. 
Based on the information provided for this reconsideration, we have determined that 1 2 eligible for SSI 3 4 5 6 because, under our rules, 7 faced with an undue hardship if we count 8 trust as a resource for 9 . 
TST009 Examples: 
Based on the information provided for this reconsideration, we have determined that you are eligible for SSI starting in June 2000 because, under our rules, you are faced with an undue hardship if we count your trust as a resource for those months. 
Based on the information provided for this reconsideration, we have determined that you are eligible for SSI from June 2000 through September 2000 because, under our rules, you are faced with an undue hardship if we count your trust as a resource for those months. 
Based on the information provided for this reconsideration, we have determined that you are eligible for SSI in June 2000 because, under our rules, you are faced with an undue hardship if we count your trust as a resource for that month. 
TST009 Fill-Ins: 
_- Choice 1: you 
Choice 2: he 
Choice 3: she 
_- Choice 1: are 
Choice 2: is 
_- Choice 1: in 
Choice 2: starting in 
Choice 3: from 
_- Month/year (in past period that individual started to be eligible for SSI) 
_- Choice 1: null 
Choice 2: through 
_- Choice 1: null 
Choice 2: Month/year (last month that individual was eligible for SSI) 
_- Choice 1: you are 
Choice 2: he is 
Choice 3: she is 
_- Choice 1: your 
Choice 2: his 
Choice 3: her 
_- Choice 1: that month 
Choice 2: those months 
Paragraph TST010: This paragraph is used when SSA revises a determination for a past period. Previously SSA had determined the individual was ineligible due to excess resources and there was no undue hardship. SSA's revised determination is that the individual was eligible for that past period based on undue hardship. 
Based on new information, we have determined that 1 2 eligible for SSI 3 4 5 6 because, under our rules, 7____ faced with an undue hardship if we count 8___ trust as a resource for 9 . 
TST010 Examples: 
Based on new information, we have determined that you were eligible for SSI starting in January 2000 because, under our rules, you are faced with an undue hardship if we count your trust as a resource for that month. 
Based on new information, we have determined that you were eligible for SSI in January 2000 because, under our rules, you are faced with an undue hardship if we count your trust as a resource for that month. 
Based on new information, we have determined that you were eligible for SSI from January 2000 through July 2000 because, under our rules, you are faced with an undue hardship if we count your trust as a resource for those months. 
TST010 Fill-Ins: 
_- Choice 1: you 
Choice 2: he 
Choice 3: she 
_- Choice 1: were 
Choice 2: was 
Choice 3: are 
Choice 4: is 
_- Choice 1: in 
Choice 2: starting in 
Choice 3: from 
_- Month/year (first month that individual was eligible for SSI) 
_- Choice 1: null 
Choice 2: null 
Choice 3: through 
_- Choice 1: null 
Choice 1: null 
Choice 3: Month/year (last month that individual was eligible for SSI) 
_- Choice 1: you are 
Choice 2: he is 
Choice 3: she is 
_- Choice 1: your 
Choice 2: his 
Choice 3: her 
_- Choice 1: that month 
Choice 2: those months 
Paragraph TST011: This paragraph is used to inform the individual that he/she is not eligible for SSI based on undue hardship because his/her trust does not contain the required restrictive language on payments from the trust. 
Based on the information 1 provided, we have determined under our rules that 2 a trust, but the trust does not contain certain restrictions on the payment of trust money. This means that 3___ cannot get SSI 4____ 5 6 7 . 
TST011 Example: 
Based on the information you provided, we have determined under our rules that you have a trust, but the trust does not contain certain restrictions on the payment of trust money. This means that you cannot get SSI from April 2000 on . 
TST011 Fill-Ins: 
_- Choice 1: you 
Choice 2: he 
Choice 3: she 
_- Choice 1: you have 
Choice 2: he has 
Choice 3: she has 
_- Choice 1: you 
Choice 2: he 
Choice 3: she 
_- Choice 1: from 
Choice 2: starting in 
Choice 3: in 
_- Month/year (first month in period of determination) 
_- Choice 1: through 
Choice 2: on 
Choice 3: null 
_- Choice 1: Month/year (last month in period of determination) 
Choice 2: null 
