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National Senior Citbens Law Center

Preliminary results of the Disability Redesign Plan showed an increase in favorable decisions

being made at initial application. Despite the preliminary reports, Commissioner Massanari

reported that test results were mixed, noting that denied claimants felt “more satisfied” with the

process, and DCMsfound greater job satisfaction; however, the program was more costly, a

factor that was considered in light of “the agency’s current and projected workloads and
budgetary restraints.” As a result of this announcement, other aspects of the Disability Redesign

Plan (e.g., elimination of reconsideration) will probably not be implemented.

K

The Social Security Administration issued transmittal EM-0 1085 in May 2001 to clarify

what administrative expenses can be deducted from a Special Needs Trust or a Pooled Trust

established under § 1917(d)(4) before reimbursement to the state Medical Assistance agency.

See Information Mailing 01-03. The problem arose because some field and regional offices

were interpreting POMSSI 01120.203 ]3.l.F and SI 01120.203 B.2.g as requiring reimbursement

to the state agency before payment of federal and state income and estate taxes, final trustee fees,,

court fees, and other administrative fees upon probate of the beneficiary’s estate. This created a

conflict with well-established estate laws that require payment of taxes and certain administrative

expenses prior to distribution of the beneficiary’s estate. Concern was also raised because of the

fear that many trustees would merely resign upon the death of the beneficiary.

Allowable administrative expenses now include:
• taxes due from the trust to the state and federal government

• reasonable fees for administration of the trust estate, such as an accounting

of the trust to a court, completion and filing of documents

Prohibited expenses and payments include:

• ±bneral expenses (usually a pre-distribution payment under state law)

• payments to residual beneficiaries

- third-party debts

A copy ofEM-01085 is attached at: A-i.

4. STATE CANNOT USE CHILD’S SOCIAL SECURITYBENEFITS TO PAY ITSELF FOR
FOSTERCARE

The SupremeCourtofWashingtonhasruledthattheanti-alienationprovisionofthe
Social SecurityAct, 42 U.S.C.§ 407(a),prohibitsastatefrom usingSocialSecuritybenefitsof
fosterchildrenfor whomit servesasrepresentativepayeeto reimburseitself for thecostsof
currentfostercareaswell ascostsfor pastfostercare.GuardianshipEstateofKeffelerv. State
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FILE NO: EM-01o65 DATE: 0511412001

TO AU RcSIARCSIADS/FOGrrSCSrrSC CoordIPSCaIDDSd
FDOSIOGCIDCci/OPSOS/OASIDCSlOSRIOSDD/DCFAMID
DCDISP1OD1OP6/OHACO/OHARO~1OHAt1Os

FROM SSA, OFB

SUBJECT: Supplemental Security Income — Tus~ -MowableExpenses Upon
Death of the Beneficiary Under the Medicaid Trust Exceptions —

(Instrucllons Will Follow Shortly

RETENTION DATE: No”ember 12, 2001
a

A. BACKGROUND

This Emergency Message clarifies PONTS Si 01120.203 B.1.f and SI 01120.
•B.2.g. regsrdin~ the treatment of tru6~ in the SSI program. Those POMS
sections de.aF with the requirement that. In order for certain trusts to meet the
exception to counting as a resource under sedtlon 1613(e) of the Social SCCL
Act, th~ State must be reimbur;ed tar medical aSsistance paid on behalf of ti
individual. Under this clarification, the Medicaid trust ex~ptJons can apply wi
thetrust provides that certainexpenses necessary, for example underState ~
Federal law, maybepaid prior to reimbursementofMedicaidexpendituresto’
State. This clarificution is effective 1/1/00. These iflBtLUct]QflS also provide
prQCedUTe3 for excludln~ affected cases from processing time.

8. POLICY

1. State Medicaid Reimbursement Requitenient

a. Special Needs Trusts Esrabrished under 1917(d)(4)(a) ofthe ACT

To qualify fgr the special-needs trust exception, the thisi must contain specific
language that provides that upon the death of the (ndlvidual~ the State will r~c
all amounts remaining in the trust, up ~ sri amount equatto the total amount oi
medical ~5SiStal1OGpaid on behalf at the Individual wider the State Medicaid
plan. The State must be listed aa the lirsz payee and have priority over paym
of other debts and admInIs1ra~ve expenses except as listed in 2~ below.

b. Pooled Tru~L~ Est bushed under Section 1S17(d)(4)(C) of the ACT

To quality for the pooled fiusl exception, the trust must contain specitic languag.
‘hat provides th.at~ to t?ie extent that amounts remaininG In the indlvi~dua1~s
accourit i..’pon U-~ de~tri of the Individual are not retained by the ~uei.Uia trust
paya to the State from such remaining amouri~ in ?1ie acCOUnt an amount e~uaI
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Co the total amount ofmedical assistance paid on behalf of the individual ur der
the State Medicaid plan. To the extent that the trust does not retain the fun ~s in
the account, the State must be listed as the first payee an~ flnve priority ovi ~f
payment of’other debts and ~dmln1strativee~tpense5 except ~ ll~td in 2. below.

2. Allowable Adrnhnlstrative Expenues

The following types ofadministrative expenses may be paid from the trust p ior to
reimbursement of me~ieal sistance to the State:

• Taxes due tram the trust to the Slate or Feders! government hec.auee of
deathof the beneficiary;

• Reasonable fees for adminIstratIonof the trusteatst such as an accounl ng
of thetrust to a cowl,completion andtiling ofdocuments,or other require ci
actions associated with termination and wr~ppfng up ofthe trust

-~. Prvhibited Expenses and Payments

The following expenses and payrnen~ are examples ofsome of th. types no
perrnftted prior to reimbur~emen±oftiie State for medical assistance:

• Payment ofdebts owed to third partiea~
Funeral expenses; and
Payments to re&Idual beneficIaries.

4. ApplicabilIty

This re6tziction on payments from the trust applies upon th. death ofthe
beneficiary. Payments offees and adminlatrutive expenses during the life otiS e
beneficiary are allowable as perm!tted by the trLrnt document and are not affeci ed
by the State Medicaid r’slmbc.jr~ement requirement.

C. CASE PROCESSiNG TIME

Upon adjudication. lnlliai claims that have been held pending release of these
instrLletions may be excluded from pror~s~ing limeby entering ZZZ’ in the uni
field. Failure t~ do so will ~uue such uses to be included in monthlyprocessi
time reports. This policy applies only ~ those eases that were held pending
these instTuctlons,. Field ot~ces may postadditional cheracteri in the unit field I
identify a sp.citic unit. biffmust post ZZZ in the first three positions ofthe unit
field. These ~es will be excktded from processing tim2 provided that the unIt
field is ZZZ... - a? the time of adJLdieation.

D. OIJEST(ONS
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Direct all program related and technical questions to your RO support stafi
OA st~tf. RO support staff or PC OA staffmay refer questions or problem~
their Ceniral Office Contacts.

INSTRUCTIONS AFFECTED: SI 0!120.203B.

or PC
to
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